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Court of Appeals of the District of Columbia. 


No. 3432. 

Charles S. Fairchild, Appellant, 

vs. 

Bainbridge Colby, Secy., &c., et al. 


a Supreme Court of the District of Columbia. 

No. 38035. In Equity. 

Charles S. Fairchild, Complainant, 

vs. 

Bainbridge Colby, as Secretary of State of the United States, and 
A. Mitchell Palmer, as Attorney General of the United States, 
Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembe red, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill for Injunction. 

Filed Julv 7, 1920. 

In the Supreme Court, District of Columbia. 

No. 38035. Equity. 

Charles S. Fairchild, Complainant, 

against 

Bainbridge Colby, as Secretary of State of the United States, and 
A. Mitchell Palmer, as Attorney General of the United States. 

To the Honorable the Chief Justice and Associate Justices of the 
Supreme Court of the District of Columbia: 

Charles S. Fairchild brings this bill of complaint for himself and 
on behalf of the members of the American Constitutional League, 
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against the defendants above named, and respectfully shows unto 
this Honorable Court: 

I. Complainant is a citizen and resident of the State of New York, 
and that the defendant, Bainhridge Colby, is a citizen of the State of 
New York and a resident of Washington in the District of Columbia 
and is Secretary of State of the United States; and that the defendant 
A. Mitchell Palmer is a citizen of the State of Pennsylvania and a 
resident of Washington in the District of Columbia and is Attorney 
General of the United States. 

II. That the said association is composed of citizens of the States 
of Arkansas, Massachusetts, Missouri, New Jersey, New York, Penn¬ 
sylvania, Rhode Island and Virginia, and has an ofhee in the city 

of New York and also in the city of Washington in the Dis- 

2 trict of Columbia. That they are taxpayers in their respec¬ 
tive States and each of them, with one exception, has the right 

to exercise the elective franchise therein. The said League was or¬ 
ganized in the year PUT for the following purpose: to “Uphold and 
Defend the American Constitution against all Foreign and Domestic 
Enemies.” Since then it has been engaged in an active campaign 
in the United States, for the diffusion of knowledge as to the funda¬ 
mental principles of the American Constitution and especially that 
which gives to each State the right to determine for itself the ques- 
• tion as to who should exercise the elective franchise therein. 

The question involved in this suit is one of common or general 
interest to all the members of said association and thev constitute a 
class so numerous as to make it impracticable to bring them all be¬ 
fore the Court, and this complainant therefore sues for the whole 
class. 

III. That this is a suit in equity of civil nature and arises under 
the Constitution and laws of the United States, especially under 
Section Four of Article.Four and under Article Five of the Consti¬ 
tution, and Articles Nine and Ten of the Amendments to the Con¬ 
stitution. It is for the purpose of enjoining the defendant from 
issuing' a proclamation declaring the ratification of the so-called 
Suffrage Amendment in reference to the right of suffrage within the 
several States of the United States. 

IV. And in support of its bill the complainant alleges as follows: 

The State of Virginia was settled by subjects of the British Crown 

in the vear 1008. 

The State of Massachusetts was settled by subjects of the British 
Crown in the year 1020. 

The State of Rhode Island was settled by subjects of the British 
Crown in the vear 1680. 

The State of New Jersey was settled by subjects of the British 
Crown in the year 1682. 

3 The territory now comprising the State of New York was 
ceded in 1664 to the British Crown and was thereafter settled 

by subjects of the said Crown. 

Said colonists from the beginning exercised and enjoyed the in¬ 
herent right of self-government in the management and control of 
their own affairs as a community, and especially in the regulation of 
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suffrage in the various elections which were from time to time held 
bv them for the selection of officers to administer their civil insti¬ 
tutions. 

V. In consequence of the assertion by the colonists of said several 
States that they of right possessed full legislative powers in all mat¬ 
ters relating to internal affairs of said colonies and the denial thereof 
by Great Britain, the said colonies in 1776 severed their connection 
with Great Britain and abrogated their allegiance to the British 
Crown. 


The Representatives of the United States of America in General 
Congress assembled did on the Fourth day of July, 1776, declare 
their independence and thereupon the said several colonies became 
free and independent sovereign States, and succeeded to those public 
rights belonging by prerogative to the British Crown and exercised 
by Parliament that in any way pertained to the government and 
affairs of said States, and particularly to the exercise of the elective 
franchise. 


VI. That each of said States severally maintained the right of 
exercising complete legislative powers over its internal affairs with its 
existence as a free, independent and sovereign State and at the con¬ 
clusion of the war its freedom and independence were acknowledged 
by Great Britain in the Treaty of Peace signed at Paris, September 
3, 1783. They joined witth the other several States in a league of 
friendship but did not surrender any legislative power over their 
internal affairs and civil institutions. 


VII. By the ratification of the Constitution of the United States' 
by the ninth State on June 21, 1788, the United States of 
4 America under the Articles of Confederation ceased to exist, 


and the United States of America under the Constitution of 


the United States came into being. And the said Constitution of the 
United States was ratified bv said several States. Each of said 
States thereby became a sovereign State of the United States under 
the said Constitution. And said act of ratification by the people of 


said States was in good faith, and with full assurance that said State 


and the people thereof relinquished only such portion of sovereign 
power as was necessary and essential for the creation and establish¬ 
ment of a limited national government for the purpose of, and with 
only the powers enumerated, in the several articles of the said Con¬ 
stitution, and that all other powers not delegated nor prohibited to 
the several States were reserved to the said several States and to the 


sovereign people thereof. The several conventions of the said States 
at the time of adopting the Constitution of the United States, and 
especially the conventions of Massachusetts, New York, Pennsyl¬ 
vania and Virginia, expressed the desire in order to prevent the mis¬ 
construction or abuse of the powers of the United States Govern¬ 
ment. that further declaratory and restrictive clauses should be 
added. Said Constitution would not have been ratified nor gone 
into effect had it not been for the general understanding on the part 
of the people of the several States, and especially the States last 
mentioned, that certain limitations of powers of the new Govern¬ 
ment created by said Constitution should be expressed in amend- 
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ments thereto, which should state the fundamental rights of said 
States and of the people thereof and should operate as permanent 
limitations upon the powers of the said general Government. 

VIII. In accordance with said understanding and in compliance 
with the desire expressed by the said conventions, the Congress of 
the United States, begun and held on the Fourth day of 
5 March, 1789, adopted a joint resolution, in which after re¬ 
citing the action of the several conventions hereinbefore 
alleged, it proposed ten certain articles of amendment to the said 
Constitution, which said amendments were in the nature of a bill of 
rights, declaring the fundamental principle that the powers of the 
Federal Government created bv said Constitution were not unlim¬ 
ited, but were confined to those expressed in the Constitution itself 
as limited by the bill of rights formed by the said several Constitu¬ 
tional Amendments. The Ninth and Tenth Articles of said Amend¬ 
ments are as follows: 


IX. “The enumeration in the Constitution of certain rights shall 
not be construed to deny or disparage others retained by the people.” 

X. “The powers not delegated to the United States by the Consti¬ 
tution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people." 

IX. The complainant is advised and therefore avers that the Con¬ 
stitution of the United States does not delegate to the Government 
of the United States, nor to the people of he United States, any 
power to regulate the elective franchise with regard to the internal 
affairs of said several States of the American Union, nor is said 
power with respect to the internal affairs of the said States pro¬ 
hibited by the said Constitution to the said States, but is expressly 
reserved to said States, respectively and to the sovereign people 
thereof. And further, that neither the power with respect to the 
elective franchise of said States, nor the discretion in the exercise 
thereof, can be surrendered or transferred effectivelv to bind the 


people of said States and their posterity without an explicit and 
authentic act of all the people of said States. 

X. In and by Section Four. Article Four, of the Constitution of 

the United States, it is provided that “The United States shall 
6 guarantee to every State of this Union a republican form of 
government." It is an essential part of a republican form 
of government of such State that it shall regulate the exercise of the 
elective franchise by the citizens thereof with reference to the in¬ 
ternal affairs and government of said States. 

XI. The State of Arkansas was admitted in the Union of the 


United States in the year 1886. The State of Missouri was admitted 
in the Union of the United States in the year 1821. Roth these 
States applied for admission to the Union of the United States upon 
the basis and faith of the Ninth and Tenth Amendments to the said 


Constitution which are hereinbefore set forth, and retained for them¬ 
selves, severally, the right of local self-government and especially 
the right to regulate the exercise of the elective franchise in ail 
elections to be held within said States, and particularly for the of¬ 
ficers of the State governments thereof and for their respective legis¬ 
latures. 
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XII. The Constitution of the State of Missouri provides and has 
for over thirty years provided as follows: 

“Article II, Section 3. We declare. That Missouri is a free and 
independent State, subject only to the Constitution of the United 
States; and as the preservation of the States and the maintenance of 
their governments are necessary to an indestructible Union, and 
were intended to coexist with it, the Legislature is not authorized to 
adopt nor will the people of this State ever assent to any amendment 
or change to the Constitution of the United States which may in any 
wise impair the right of local self-government, belonging to the peo¬ 
ple of this State.” 

XIII. Complainant is advised and therefore avers that the power 
exercised by Congress in enacting the said Joint Resolution, pre¬ 
tending to submit thereby to the legislatures of the several States of 

the United States the so-called Suffrage Amendment, as afore- 
7 said, was not delegated to Congress by the provisions of Arti¬ 
cle V of the Constitution of the United States, and the exer¬ 
cise by Congress of the power to enact such joint Resolution, as 
aforesaid, was a proceeding unconstitutional and void; and further, 
that the proposal of the so-called Suffrage Amendment as aforesaid, 
is not a proposal of an amendment to the Constitution of the United 
States within the intent, purview, and scope of Article Y of the Con¬ 
stitution of the United States, but is an unconstitutional and revo¬ 
lutionary proposal to the legislatures of the several States of a re¬ 
vision and addition to the said Constitution, that is destructive of 
the fundamental principles thereof and of the Government estab¬ 
lished thereby, under the form and guise of a proposal of a valid 
amendment to the Constitution of the United States and under the 


form and pretense of complying with constitutional procedure; and 
further, that the proposal of the so-called Suffrage Amendment, for 
the reasons aforesaid, and otherwise, was unconstitutional, inopera¬ 
tive and void. 


XIV. Although the proposal of said last mentioned amendment 
to the Constitution of the United States, as hereinbefore averred, was 


unconstitutional, inoperative and void, yet, nevertheless, the legisla¬ 
tures of thirty-four States of the United States have gone through 
the form of ratifying the same, and the said several thirty-four 
States have caused their several pretended ratifications to be certified 
to the Secretary of State of the United States. The facts as to West 
Virginia are hereinafter more specifically stated. 

XV. The governments of the said several States now composing 
the United States of America are, and each of them is, republican in 
form, and each of them has from the beginning of the Union exer¬ 
cised the power to regulate the elective franchise within said State; 

said power was recognized in Section II. Article 1, of the Con- 
8 stitution of the United States, in which it is declared that the 
electors in each State of the House of Representatives of the 
United States shall have the qualifications requisite for electors of 
the most numerous branch of the State Legislature. It was again 
recognized by the Congress of the United States and by the people of 
the several States in and by the proposal of the Seventeenth Article 
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of Amendment to said Constitution, which was declared to have been 
ratified in a proclamation by the Secretary of State, dated May 21, 
1913. This provides that (he electors of Senators in “each State 
shall have the qualifications requisite for electors of the most numer¬ 
ous branch of the State legislature.” 

XVI. In pursuance of the said right of the people of each State to 
regulate the government of said State and the administration of its 
internal affairs, the people of each of the said States have adopted 
by popular vote written constitutions, in which among other things, 
the manner in which the legislature of each State shall be consti¬ 
tuted is prescribed. In several of said States, particularly in the 
States of Maine, Ohio. Massachusetts. Maryland, Oklahoma, Colo¬ 
rado, California, Washington and others, it is provided in various 
forms of expression, hut to substantially the same effect, that a cer¬ 
tain number, varying in the different States, of the electors thereof, 
shall have the right bv petition to require that any act of the legis¬ 
lature thereof (or, as in some, any law passed by the legislature 
thereof ) shall be .submitted to the vote of the electors of said State 
respectively, and that said act or law, after the filing of such petition 
within the required number of days shall be inoperative and of no 
effect (or, as in some, shall he inoperative after having been rejected 
at the polls by a majority of the electors voting thereon). The 
recent decision by the Supreme Court of the United States declaring 

unconstitutional such provisions for referenda upon Federal 
9 amendments overlooked the fact that the intent and purpose 

are more vital than wording, and that, as shown by the of¬ 
ficial letter of transmittal of the original Constitution, directing that 
it should be submitted to conventions in each State chosen hv the 
people thereof, and the decision of Justice Marshall in the case of 
McCulloch vs. Marvland, in which he declared that the Constitution 
was not submitted to the States hut to the people, evidently the pur¬ 
pose was to obtain the will of the people by the best possible means, 
which was at that time through legislatures which were willing to 
represent the people 1 in the matter of altering their own law. 

In each of the States of the Union except Delaware, it is provided 
bv the Constitution thereof that no amendment to such Constitution 
shall l>e valid unless the same is submitted to the electors of said 
State for their approval at an election regularly held, and is ap¬ 
proved by them upon such election. 

XVII. In certain of the States, the legislatures of which have 
adopted resolutions purporting to ratify said Suffrage Amendment— 
to wit, in the States of Wisconsin, Ohio. Pennsvlvania, New Jersev, 
Massachusetts. Nebraska. North Dakota, Texas, Missouri, Arkansas 
and Maine, the right of citizens to vote was restricted by the several 
constitutions of said States to citizens of the male sex, and the several 
Constitutions of said last mentioned States conferred no power upon 
the legislatures of said States respectively to amend the Constitutions 
of such States, hut require that in all cases a proposed amendment 
to such Constitution must be submitted to the vote of the people of 
said States respectively. Nevertheless the legislatures of said States, 
in violation of the Constitution thereof, failed, and refused to sub- 
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mit to the vote of the people of such State the said Suffrage Amend¬ 
ment which purports to and would if enforced alter the con- 
10 stitution of said State without the consent of the people of 
the said States respectively as required by their respective 
constitutions. In the States of Ohio, New Jersey, North Dakota, 
Nebraska, Missouri, Massachusetts, Maine, West Virginia and Texas, 
a proposition to amend the constitution of said States respectively so 
as to give to women the right to vote, was submitted to the vote of 
the people of said States respectively at divers times during the six 
years last past, and was in each case defeated by the vote of the peo¬ 
ple of said States respectively. 

XV1I1. (1) In addition to the 34 States hereinbefore referred to 
the executive officers of which have respectively certified to the de¬ 
fendant that the legislatures of the said States have ratified the said 
Suffrage Amendment, the defendant herein named has received 
such a certificate purporting to come from the proper officer of the 
State of West Virginia. On the first day of March, 1920, the said 
amendment was voted upon bv the Senate of West Virginia, and 
was defeated. On the third dav of March, a motion to reconsider 
the vote by which the same was defeated was made, and was de¬ 
feated. Under Rule 52 of the West Virginia Senate no measure 


once defeated and then reconsidered can l>e acted upon during the 
session. Under Kule 09 of the West Virginia Senate a vote of two- 
thirds of the Senate is required to'suspend any rule. A provision 
in the Constitution of said State requires a two-thirds vote to expel a 
member. Nevertheless, on the tenth day of March, 1920, the Senate 
of said State by a bare majority voted to unseat and expel Senator 
A. R. Montgomery, who was a member of the said Senate. There¬ 
upon the said Senate, without suspending Rule 52, hereinbefore al¬ 
leged. attempted again to act on the said Suffrage Amendment, and 
passed a resolution purporting to ratify it by a vote of 15 in 
11 favor and 14 against. Said Senator Montgomery was op¬ 
posed to the snid resolution, and would have voted against it 
had he been allowed to do so. Another section of the Constitution 


of West Virginia provides that any Senator or Delegate who removes 
from the County or District for which he has been elected during 
his term of office, shall therebv lose his seat. A certain Raymond 
Dodson, one of the Senators from the Fourth Senatorial District of 
that State, from which he had been elected, removed from the 
County of Roane in which he had resided and which formed a part 
of that district, removing during the year 1919, and had taken up 
his residence in the County of Kanawha, where he still resided at 
the time he was recorded as voting in favor of said resolution. The 
respective pertinent sections of the Constitution of West Virginia 
and of the rules of her Senate are filed herewith as an exhibit 


marked “Complete Exhibit, Constitution, and Rules of the Senate, 
of West Virginia’’ and prayed to he considered a part hereof. The 
complainant is advised and alleges that the said resolution of rati¬ 
fication so purporting to have been passed by the Legislature of 
West Virginia, was not in fact passed by the Senate or by the Legis¬ 
lature of that State. 
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XVIII. (2) The complainants are advised and believe and there¬ 
fore aver that while the Legislature of eacli State is constituted by 
and under the Constitution of such State, and only has legal or 
constitutional existence in so far as it conforms to such Constitution, 
yet the power of any legislature so constituted to ratify amendments 
to the Constitution of the United States when duly proposed by the 
Congress is derived from Article Y of the Constitution of the United 
States, and being so-derived is to be regarded as having been 

12 granted to such legislature by the people of the United States. 
Every citizen of the United States of whatever State he may 

be a citizen, and particularly every citizen of the State of West Vir¬ 
ginia, is entitled to have the question of ratification of an amend¬ 
ment to the Federal Constitution submitted to and voted upon by all 
the legally and constitutionally elected and duly qualified members 
of the legislature of that State present and offering to vote, and by 
none other than such duly elected and qualified members of the 
legislature; and the complainants believe and aver that the said 
amendment has not been ratified bv the vote of all such members, 
but that as hereinbefore shown, the Senate of West Virginia at the 
time of its so-called ratification of said amendment had been de¬ 
pleted and also added to. in each case contrary to the fundamental 
laws of its creation, and that its established rules of procedure had 
been illegally and unconstitutionally violated and that consequently 
its alleged act under and in pursuance of Article V of the Consti¬ 
tution of the United States is not the act of a legislature of a State as 
therein mentioned but is a mere nullity. 

XIX. Under the laws of Arkansas. Massachusetts, Missouri, New 
Jersey, Pennsylvania, Rhode Island and Virginia the right to exer¬ 
cise the elective franchise is not confrrred upon citizens of the fe¬ 
male sex. In those States the number of women who are citizens is 
about the same as that of men. The addition to the electorate of 
that great number of voters would nearly double the expense of the 
elections which are held from time to time in said States and would 
impose in each State a heavy financial burden upon the persons on 
whose behalf this lull is filed, who are severally taxpayers thereof 
and would he an injury to them. 

13 XX. Under the Constitutions and the laws of the several 
States mentioned in the next preceding Article and also un¬ 
der the Constitution and laws of the State of New York, the several 
provisions of the Constitutions thereof may be amended from time 
to time by the jx^ople of said States. It the said Suffrage Amend¬ 
ment to the Constitution of the United States should go into effect 
and operation this right now inherent in said States and the citizens 
and electors thereof will be divested of one of the most important 
portions thereof, to wit, the regulation of the elective franchise, to 
the great injury of complainant and his associate members for whom 
he brings this suit. 

XXI. Under the laws of the United States a woman who is not a 
citizen thereof becomes immediately a citizen upon her marriage to 
a person who is a citizen thereof without any required period of 
residence nor anv examination as to her qualifications for citizen- 
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ship. Tn the States mentioned in the preceding Article there are 
many such women who do not read or speak the English language 
and are not familiar with our institutions and many of whom are 
opposed to such institutions and desire to subvert the same. The 
addition of these persons to the electorate which is proposed bv the 
said Suffrage Amendment would work grievous injury and impose a 
heavy financial burden upon the persons on whose behalf this bill is 
filed who arc severally taxpayers in tin* States of which they are re¬ 
spectively citizens. 

XXII. The persons on whose behalf this bill is filed, who are 
citizens of the States of Arkansas, Maryland, Massachusetts, Mis¬ 
souri, New Jersey, Pennsylvania, Rhode Island, Virginia and West 
Virginia, are respectively entitled to the right of suffrage at all 
elections held under the Constitutions and laws of their re- 

14 spective States, and such l ight is valuable and is protected by 
law. Each of said citizens bv virtue of his said Constitu- 

tional and legal right to vote participates in the government of the 
State on equal terms with the other qualified electors thereof and 
bears his due proportionate share of responsibility for the election of 
members of the legislative, executive and judicial branches of his 
State government and bis municipal and other local officials, and for 
the approval or disapproval of all such measures, whether Constitu¬ 
tional amendments, municipal charters, public loans or other propo¬ 
sitions that may be from time to time submitted to the qualified 
electors of such State or the subdivisions thereof, and each of said 
complainants has therefore an interest that his vote at all such elec¬ 
tions be accorded its due weight, and not be subject to be nullified or 
rendered ineffective by the illegal or unconstitutional addition to the 
electorate of such State of any persons or classes of persons who are 
not entitled under its Constitution and laws or under the Constitu¬ 
tion of the United States, and laws enacted in pursuance thereof to 
vote. And the effect of the threatened action of the defendant in 
proclaiming as having been ratified the so-called Suffrage Amend¬ 
ment, should one more State Legislature ratify the same, without 
regard to the illegality and nullity of the alleged ratifications by 
West Virginia and Missouri, and without regard to the nullity of 
the resolutions of the Congress proposing such Amendment, will be 
to diminish and impair the value, responsibility and dignity belong¬ 
ing to the right of suffrage possessed by each of the said persons on 
whose behalf this bill is filed. 

XXIII. The defendant, the Secretary of State of the United 
States, has publicly declared in response to requests from various 
citizens and associations thereof, that he has no power under 

15 the laws of the United States to examine into the validity of 
any acts of ratification purporting to have been adopted by 

the several States, and has declared further that upon receiving from 
the Secretary of State of anv one additional State of the United 
States, a certificate that the said Suffrage Amendment has been rati¬ 
fied by the Legislature thereof, he, the defendant, will issue a procla¬ 
mation declaring that the said Suffrage Amendment has been rati¬ 
fied by a sufficient number of States, and has become valid to all 
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intents and purposes as a part of the Constitution of the United 
States. 

XXIV. Complainant is advised and therefore avers that the power 
exercised hy each of the legislatures of the several States of the 
United States in enacting an alleged ratification of the so-called 
Suffrage Amendment, as aforesaid, was not delegated to the legisla¬ 
tures of the several States and that the enactment by them respec¬ 
tively of alleged ratification of the so-called Suffrage Amendment by 
each of the legislatures of the several States, as aforesaid, was not a 
ratification of an amendment to the Constitution of the United 
States within the intent, purview and scope of Article V of the Con¬ 
stitution of the United States, but was an unconstitutional and revo¬ 
lutionary proceeding in reference to a revision of and addition to 
the Constitution of the United States that is destructive of the funda¬ 
mental principles of said Constitution and of the government es¬ 
tablished thereby under the form and guise of a ratification of a 
valid amendment to the Constitution of the United States, and 
under the form and pretense of complying with constitutional pro¬ 
cedure: and further, that the alleged ratification of the so-called 

Suffrage Amendment by each of the legislatures of the several 
ltj States, for the reasons aforesaid, and otherwise, was uncon¬ 
stitutional, inoperative and void. 

XXV. And complainant is advised and therefore avers that the 
Congress of the United States and the Legislatures of the several 
States of the United States are the representatives and agents of the 
people of the United States in proposing and ratifying amendments 
to the Constitution within the intent, purview and scope of Article 
V of the Constitution of the United States; and within the intent, 
purview and scope of the original delegation of powers to the people 
of the United States under the Constitution of the United States; 
and that the alleged proposal by Congress, as aforesaid, and the 
alleged ratification bv the legislatures of the several States, as afore¬ 
said. were not within the scope of the original delegation of powers 
by thi‘ people of the United States, and were not within the power 
and authority of Congress and the legislatures as agents of the peo¬ 
ple of the United States or of the several States; and further, that 
the Congress of the United States and the legislatures of the several 
States as aforesaid, are neither the judges of their respective powers 
nor of the limitations thereof under the Constitution of the United 
States. 

XXVI. The Governor of the State of Maryland submitted the pro¬ 
posal of the so-called Suffrage Amendment aforesaid to the Legisla¬ 
ture of the State of Maryland. Such Legislature refused to adopt 
any resolution in alleged ratification of the so-called Suffrage 
Amendment to the Constitution of the United States, and refused to 
entertain the proposal of said amendment as a valid proposal of 
amendment. And the State of Marvland has ever asserted and now 

asserts that the proposal of the so-called Suffrage Amend- 
17 ment is not a valid proposal of an amendment to the said 

Constitution, and that the Legislature of the said State and 
the legislatures of the other States composing the Federal Union 
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have no power of their own to ratify or approve the said amendment 
as a valid amendment to the Constitution of the United States. And 
the people of each of the States of Massachusetts, New Jersey, Penn¬ 
sylvania and Missouri, when a proposed amendment to the Constitu¬ 
tion of said States was submitted for adoption to popular vote afore¬ 
said, respectively rejected the same. 

XXVII. (1) Although the proclamation by the Secretary of 

State of the United States will not be valid in fact or law, yet it will 

”1 >on the face thereof, under the Great Seal of the United States, he 

prima facie valid, and will receive consideration and be trusted as 

authority in many of the States of the United States in making the 

provision required by law in reference to the’ general election which 

is to be held in the several States on the first Tuesdav in November 

«/ 

next. It will produce great confusion and be the cause of irrepara¬ 
ble injury if the validity of such threatened proclamation should 
remain in doubt pending the making of a provision for the said 
election so to be held, and especially in those States whose constitu¬ 
tions severally grant the right of the exercise of the elective fran¬ 
chise in State elections onlv to the male citizens of said States having 
certain other qualifications defined by said States respectively, and 
not to the female citizens of such States. The States of the United 


States whose constitutions so provide are as follows: Alabama, 
Arkansas, Connecticut, Delaware, Florida, Georgia, Illinois, Indiana, 


Iowa, Kentucky, Louisiana, Maine, Maryland, Massachusetts, New 
Jersey, New Mexico, North Dakota, North Carolina, Ohio, 
18 Pennsylvania, Rhode Island, South Carolina, Tennessee, 
Texas, Virginia, West Virginia, Minnesota, Mississippi, Ver¬ 
mont, New Hampshire and Wisconsin. The various officers of elec¬ 
tion who under the Constitution of said last mentioned States are 


charged with the duty of making provision for the holding of such 
election, and amongst other things for the registry of persons en¬ 
titled to vote, are required by the constitutions of said States to take 
oath to support the constitution thereof. 

Alhough the threatened proclamation of the ratification of said 
amendment would not be conclusive as to the validitv of such rati- 
fication or of the said amendment, nevertheless the effect thereof 


will be to cause election officials in States under whose constitution 


the suffrage is confined to persons of the male sex, including those 
of which many of the persons on whose behalf this suit is brought, 
are citizens, voters and taxpayers, as hereinbefore stated, to proceed 
to accept as qualified voters in the next ensuing elections great num¬ 
bers of persons of the female sex not qualified by the laws and con¬ 
stitutions of such States respectively or by the laws and Constitution 
of the United States to vote; and the ballots cast by such persons 
will be indistinguishable from the ballots cast by the duly qualified 
voters of such States, including the said persons on whose hehalf 
this suit is brought, and the said action of the Secretary of State will 
cause irremediable mischief in that the ensuing elections for all 
State officers to he chosen in such States respectively and for Sena¬ 
tors and Representatives in Congress and for electors for President 
and Vice-President of the United States from such States will in fact 
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be open to the participation of a great number of persons not legally 
or constitutionally qualified as electors, and wishes of a ma- 
10 jority of the qualified electors will not then or thereafter be 
ascertained or ascertainable, and the said elections in all such 
States will be invalid and void; and tin* rights of persons on whose 
behalf this suit is brought, to vote at such elections and to have their 
votes given effect in ascertaining the results thereof will be impaired 
or destroyed, and such persons will therein* in effect be deprived of 
their right to vote at such elections, and of their right as free citizens 
to the due holding of such elections and the choice of officers, mem¬ 
bers of the Congress and Presidential electors in a legal and consti¬ 
tutional manner. 

XXVII. (2) The said Suffrage Amendment contains the follow¬ 
ing language: 

“Congress shall have power to enforce this article by appropriate 
legislation.” 


On May 4, 1920, a force bill (S. 4323) was introduced by Senator 
Watson, of Indiana, providing a fine of five hundred dollars or one 
year’s imprisonment for any person who refuses to allow women to 
vote, “any constitution, law, custom, usage or regulation of anv State 
or Territorv, or bv or under its authoritv, to the contrarv notwith- 
standing.” 

If the above measure should be passed, the second mentioned de¬ 
fendant, A. Mitchell Palmer, as Attorney General of the United 
States, would be empowered and required by law to enforce the pro¬ 
visions of said act, and as hereinbefore shown, to the great injury of 
the complainant and of the members of the association for whom he 
brings this suit. 

XXVIII. Complainant is informed and believes, and therefore 
avers that in two of the States which have purported to ratify the said 
Suffrage Amendment, namely. Arkansas and New Hamp- 
20 shire, no resolution ratifying said Amendment was passed in 
both houses of the Legislatures of either of said two States; 
but that separate and distinct resolutions wore acted upon by the two 
Houses, and that since a resolution must pass both Senate and House 
of Representatives of said Legislatures, the resolutions which were 
passed by only one house each are null and without legal effect. 

XXIX. Article V of the Constitution of the United States declares 
that “Congress whenever two thirds of both houses shall deem it 
necessary, shall propose amendments to this Constitution,” etc. The 
vote by which said Suffrage Amendment was purported to have 
been passed was in the Senate of the United States only fiftv-six, 
or eight less than two-thirds of the entire membership of that body. 
In three places in the Constitution of the United States where two- 
thirds of a quorum are signified, the word “present” is used. In the 
decision recently given by the Supreme Court of the United States, 
a former decision was upheld in which the words “two-thirds.” as 
used in Article V. meant two-thirds of a quorum: but complainant 
’s informed and believes, and therefore avers that the ruling was 
based solely upon the trend of precedent of the State Supreme 
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Courts, and that of the six State decisions quoted, five are directly 
contrary to the decision of the Supreme Court of the United States 
which based its decision thereon. 

XXX. In and by Article II, Section 32 of the Constitution of said 
State of Tennessee it is provided that 

“No convention or General Assembly shall act upon any amend¬ 
ment of (he Constitution of the United States proposed bv Congress 
to the several States, unless such convention or General Assembly 
shall have been elected after such amendment has been submitted.” 

21 The Legislature of Tennessee now in existence was elected 
by the people of said State in the year 1918, before the pro¬ 
posed Suffrage Amendment had been proposed by the Congress or 
submitted to the Legislatures of the several States. It therefore has 
no power to act upon said Amendment; and it is not now in session. 
Nevertheless the Governor of said State has called a special session 
of said Legislature for the purpose of ratifying said Suffrage Amend¬ 
ment. the same to meet upon August 9, 1920. If said special session 
should pass a resolution purporting to ratify said Suffrage Amend¬ 
ment the Secretarv of State of Tennessee would transmit a certificate 
thereof to the Secretary of State of the United States, and he would 
thereupon issue a proclamation declaring that the said Suffrage 
Amendment had been duly ratified bv thirty-six States and had be- 
come a part of the Constitution of the United States. All of which 
would be to the great injury of this complainant and the members 
of the association for whom he sues, and would bring an additional 
element of uncertainty into the ascertainment of the citizens having 
the right of suffrage in the various States mentioned in the afore¬ 
mentioned paragraph whose Constitutions do not confer the right 
of suffrage upon female citizens, and would occasion a multiplicity 
of suits to test the result of the several elections held in these States, 
respectively. Whereas in the orderly administration of justice, and 
in accordance with due process of law, the validity of the ratification 
of said Amendment should he determined by a competent judicial 
tribunal before the elections, which mav then he held and con- 
ducted in accordance with the decision of such tribunal. 

If the election is held without any judicial determination of the 
question hereinl>cfore mooted, as to the validity of such so-called 
Suffrage Amendment, the validity of any election which may 

22 be held pending the determination of the controversy afore¬ 
said will respecting the same become a source of dispute and 

will lead to a multiplicity of suits. All of which would be to the 
irreparable injury and damage of the people of the States of which 
the members of said association are respectively citizens and of this 
complainant and of the people of the United States. 

Forasmuch as complainant is without remedy at law and its only 
protection in the premises must arise from the equitable jurisdiction 
of this Court, wherein is vested the duty and power to interpret and 
enforce the provisions of the Constitution of the Lmited States, and 
to the end that it may obtain relief to which it is by right in equity 
entitled. 
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Wherefore, the complainant respectfully prays this Honorable 
Court to grant unto it a writ of subpoena, to be directed to the said 
Bainbridge Colby, as Secretary of State of the United States, and A. 
Mitchell Palmer, as Attorney General of the United States, the de¬ 
fendants herein named, requiring them to appear and answer 
hereto, but not under oath, the answer under oath being hereby ex¬ 
pressly waived. That the so-called Suffrage Amendment be declared 
unconstitutional and void. That the defendant. Colby, his assist¬ 
ants, subordinates and agents l>e enjoined and restrained, l oth pend¬ 
ing this suit and also by the final decree therein, from issuing any 
proclamation declaring that the said so-called Suffrage Amendment 
has been ratified or that it has become a part of the Constitution of 
the United States. That the defendant, Palmer, his assistants, sub¬ 
ordinates and agents be enjoined and restrained, both pending this 
suit and also by the final decree therein, from enforcing said Amend¬ 
ment. And that complainant may have such other and 
23 further relief as to this Court may seem just and equitable in 
the premises. And that the rule to show cause issue direct to 
the defendants demanding them to show cause, if any they have, 
whv the restraining order should not issue. 

ALFRED I). SMITH, 

EVERETT P. WHEELER, 

Att'ys for PVt'ff. 


24 Complete Exhibit . Constitution and Rules of the Senate of 

West Virginia. 

The Constitution. 

Article Six, Section Twelve: 

“No person shall be a Senator or Delegate who has not for one year 
next preceding his election been a resident within the District or 
county from which he is elected; and if a Senator or Delegate re¬ 
move from the District or county for which he was elected, his seat 
shall be thereby vacated.’’ 

Article Six, Section Twentv-five: 

“Each House may punish its own members for disorderly be¬ 
havior, and with the concurrence of two-thirds of the members 
elected thereto, expel a member, but not twice for the same offense.” 


The Rules of the Senate. 

Rule Fifty-two: 

“The question, being once determined, must stand as the judg¬ 
ment of the Senate, and cannot during the session he drawn again 
into debate unless reconsidered, and it shall be in order for any 
member voting with the prevailing side to move a reconsideration of 
the same within two succeeding business days.” 
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Rule Sixtv-nine: 

•> 

“No standing rule or order of the Senate shall be rescinded or 
changed without one day's notice being given of the motion therefor; 
and no rule shall be suspended except by a vote of two-thirds of all 
the members of the Senate present.’' 


*25 Paul Morris, after being first duly sworn according to law, 

deposes and says that he is the agent of the plaintiff, who is 
absent from the jurisdiction, and knows the contents hereof; that 
the facts herein stated of his own knowledge are true and that those 
stated upon information and belief he believes to be true. 

PAUL MORRIS. 


Sworn and subscribed to before me this 7th day of Julv, A. D. 
1920. 

[seal.] GEO. P. NEWTON, 

Notary Public, District of Columbia. 

ALFRED I). SMITH, 

Att'y for Pl’ff. 


26 Memorandum 

July 7, 1920.—Rule to show cause, issued. 

Return to Rule to Show Cause. 

Filed July 13, 1920. 

******* 

For a return to the rule to show cause why an injunction pendente 
lite should not issue in this cause, the defendants Bainbridge Colby, 
Secretary of State of the United States, and A. Mitchell Palmer, At- 
tornev General of the United States, say as follows: 

1. The bill of complaint sets forth no equity whereon to ground 
the relief placed or anv relief whatever. 

2. The bill of complaint herein presents no emergency calling for 
injunctive relief. 

3. For other and further reasons apparent upon the face of the 
said bill of complaint. 

WM. L. FRIERSON, 

The Solicitor General; 

JOHN E. LASKEY, 

Attorney of the United States 
in and for the District of Columbia, 

For the Defendants. 
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Motion to Dismiss. 

Filed July 13, 1920. 

* * * * * * * 


Now come Bainbridge Colby, Secretary of State, and A. Mitchell 
Palmer, Attorney General of the United States, and move the Court 
to dismiss the hill of complaint herein, for the causes follow¬ 


ing: 

27 1. Because the plaintiff, by his hill, discloses no interest 

or privity which entitles him to maintain the same or obtain 
relief therebv. 

2. Because there is no equity in the bill. 

3. For other and further reasons apparent upon the face of the 
bill of complaint. 

\VM. L. FRIERSON, 

The Solicitor General; 
JOHN E. LASKEY, 

Attorney of the United States 
in and for the District of Columbia . 

For the Defendants. 


Final Decree. 


Filed Julv 14, 1920. 

V 

******* 

This cause came on at this term to be heard, pursuant to stipula¬ 
tion in open court, upon the motion to dismiss the bill as well as 
upon the rule to show cause why a preliminary injunction should 
not be issued as prayed in the said bill; Whereupon, the said motion 
to dismiss is granted and the said rule is discharged. 

It is, therefore, this 14th dav of Julv, A. D. 1920, 

t t. r 

Adjudged, ordered and decreed: that the bill of complaint herein 
be, and the same hereby is, dismissed, and that the defendants re¬ 
cover of the plaintiff their costs of suit. 

By the Court: JENNINGS BAILEY, 

Justice. 


28 From the foregoing decree the plaintiff notes an appeal to 

the Court of Appeals and the penalty of the bond and under¬ 
taking on appeal is fixed at one hundred dollars, with leave to the 
plaintiff to deposit fifty dollars cash in lieu thereof. 

Bv the Court : 

JENNINGS BAILEY, 

Justice. 

Form approved. 

ALFRED D. SMITH, 

EVERETT P. WHEELER. 

Of Attorneys for Plaintiff. 
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Memorandum. 

July 21, 1920. $50 deposited by plaintiff's attorney in lieu of ap¬ 
peal bond. 

Assignment of Eirors. 

Filed July 21, 1920. 

******* 

Now comes the complainant in the above entitled cause and files 
the following assignment of errors upon which be will rely upon 
his prosecution of the appeal in the above entitled cause, from the 
decree made by this honorable court on the 14" day of July 1920. 

1. The Supreme Court of the District of Columbia erred in grant¬ 
ing the motion made by defendants to dismiss the bill filed in the 
cause. 

2. The said Court erred in holding that the plaintiff hv his hill 
discloses no interest or privity entitling him to maintain the same 
or obtain relief thereby. 

3. The said Court erred in holding that there was no 
29 emergency calling for the issue of an injunction therein. 

4. The said Court erred in holding that there was no limit 
to the power to amend the Constitution of the United States granted 
by the fifth article thereof. 

5. The said Court erred in holding that the ninth and tenth 
amendments to the Constitution of the United States did not limit in 
any way the power to amend granted in the fifth article thereof. 

6. The said Court erred in holding that there was no limit by any 
implication to the power to amend granted by the fifth article of the 
said Constitution. 

7. The said Court erred in holding that the pending Suffrage 
Amendment mentioned in the hill, if ratified, would not in any 
way violate the guarantee of the Republican form of government 
contained in section 4, article IV, of the said Constitution. 

8. The said Court erred in holding that the respective Constitu¬ 
tions of the States of Missouri and Tennessee, mentioned in said 
bill, were not binding upon the respective legislatures of the said 
States in any action they might take upon the submission to the 
States of an amendment of the Constitution of the United States, 
and that the said legislatures could act upon the same irrespective 
of any requirements or limitations imposed by the said constitutions 
of said States respectively. 

9. The said Court erred in holding that it had no power to con¬ 
sider or examine the validity of any ratification by any particular 
legislature of an amendment proposed to the Constitution of the 
United States. 

10. The said Court erred in holding that it had no power to con- 

3—3432a 
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sider the allegations of the hill respecting the action of the 
80 Legislature of the State of West Virginia, in respect to the 
ratification of said suffrage amendment. 

11. The said Court erred in holding that it was competent for the 
majority of the States of the Union, as expressed in the fifth article 
of the Constitution of the United States, to impress upon the minor¬ 
ity of the States forming a part of said Union changes in their re¬ 
spective Constitutions without conformity to the methods fixed by 
the said State Constitution for making such changes. 

12. The said Court erred in holding that there was no equity in 
said bill. 

Wherefore the appellant prays that said decree be reversed and 
that said Supreme Court for the District of Columbia be ordered to 
enter a decree reversing the decision of the said court in said cause. 

ALFRED D. SMITH, 

EVERETT P. WHEELER, 

Attorneys for Appellant. 


Designation of Record. 

Filed Julv 21, 1920. 

******* 

Bill of Complaint. 

Memorandum of rule. 

Memorandum of return to rule. 

Motion to Dismiss. 

Final Decree. 

ALFRED D. SMITH, 

EVERETT P. WHEELER, 

Attorneys for Plaintiff. 

31 Supreme Court of the District of Columbia. 

L t nited States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
30, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 38035 in Equity, wherein 
Charles S. Fairchild is Complainant and Bainbridge Colby, as Sec¬ 
retary of State of the United States, and A. Mitchell Palmer, as At¬ 
torney General of the United States are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 2nd day of August, 1920. 

[Seal Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3432. Charles S. Fairchild, appellant, vs. Bainbridge Colby, sec’y, 
&c., et al. Court of Appeals, District of Columbia. Filed Aug. 3, 
1920. Henry W. Hodges, clerk. 
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This stipulation entered into this 16th day of September, 1920, by 
and between the United States District Attorney, representing the Ap¬ 
pellee-, and Alfred D. Smith, attorney for the Appellant, whereby it 
is stipulated and agreed that it was understood that the bill of com¬ 
plaint filed herein should he amended so as to include among the list 
of States in which the American Constitutional League had members 
the name of the State of West Virginia, and it is hereby agreed by 



the United States District Attorney, representing tin* Appellee-, that 
the same shall he considered as having been incorporated in the said 
bill for the purposes of this suit. 


ALFRED D. SMITH, 

Attorney for Appellant. 
JOHN E. LASKEY, 

United State# Attorney, I). C., 

Attorney for Appellee-. 
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trict of Columbia. 

BRIEF FOR APPELLANT. 
Statement. 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia, which dismissed 
a bill to restrain the defendant, The Secretary of 
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State, from issuing a proclamation declaring that 
the so-called suffrage amendment has been ratified, 
or that it has become a part of the Constitution 
of the United States, and to restrain the defend¬ 
ant, A. Mitchell Palmer, from enforcing said 
amendment. The bill was filed July 7, 1920. 

The complainant is President of the American 
Constitutional League, which is composed of mem¬ 
bers, citizens of the United States and citizens 
from the following States: Arkansas, Maryland, 
Massachusetts, Missouri, New Jersey, New York, 
Pennsylvania, Rhode Island, Virginia and West 
Virginia. He sues on their behalf because the 
number of members is so great that it is impossi¬ 
ble to make them all parties to the suit. The ques¬ 
tion is one of common or general interest to all 
the members. It is based upon the following fund¬ 
amental propositions: 

1. The so-called amendment is not an amend¬ 
ment at all, but would, if adopted, work a funda¬ 
mental change in our Government by taking away 
from the States the power to regulate the suffrage 
for the offices of the State Governments. It is, 
therefore, not within the power of amendment giv¬ 
en bv Article f>. It is also in violation of the 9th 
and 10th Amendments to the Constitution. These 
amendments constitute a limit to the power of 
amendment given by the article. 

2. The ratification of which a certificate has 
been transmitted to the Secretary of State from 
the States of Missouri and West Virginia is illegal 
and void. The ratification by the State of Ten¬ 
nessee since the bill was filed is also illegal and 
void. The action of the Secretary of State in 
certifying the ratification of said amendment is 
ministerial only and so declared by him. He has 
no power and so declares to investigate the val- 
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idity of any particular certificate of ratification, 
nor the validity of the amendment itself. 

3. The lights of the members of the association, 
as citizens and tax payers would be irretrievably 
injured if such proclamation should be issued and 
if the Attorney General should undertake to en¬ 
force the amendment. Such action would give 
rise to a multiplicity of suits. There would he no 
remedy in damages to the complainant and to those 
for whom he sues. 

The references in this brief are to the original 
pages in the Record. 

The plaintiff represents citizens of nine States. 
They are taxpayers in their respective States and 
each of them with one exception has the right to 
exercise the elective franchise therein. 

Record, Article IT, p. 2. 

The facts as to the settlement of the various 
States, of which the parties represented by plain¬ 
tiff are citizens, the Declaration of Independence 

* 

in 1776, the exercise by each State of sovereign 
powers acknowledged by Great Britain in the 
Treaty of Paris September 3, 1783, are alleged 
in Articles III to V of the Record, pages 2-3. 

The Constitution of the United States took 
effect bv the ratification of the ninth state June 
21, 1788. The ratification by the people of said 
States was in good faith, and with full assurance 
that said States and the people thereof relin¬ 
quished only such portion of sovereign power as 
was necessary and essential for the creation and 
establishment of a limited national government 
for the purpose of, and with only the powers 
enumerated, in the several articles of the said Con¬ 
stitution, and that all other powers not delegated 
nor prohibited to the several States were reserved 
to the said several States and to the sovereign 
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people thereof. The conventions of Massachu¬ 
setts, New York, Pennsylvania and Virginia rati¬ 
fied on condition that further declaratory and re¬ 
strictive clauses should be added. 

Record, Article VII, p. 4. 

It would not have been ratified but for the gen¬ 
eral understanding on the part of the people of 
the several States that limitations of powers of 
the new government should be expressed in 
amendments, which should state the fundamental 
rights of the States and of the people thereof 
and should operate as permanent limitations upon 
the powers of the general government. In ac¬ 
cordance with this understanding and in compli¬ 
ance with the request of the conventions the first 
ten amendments were adopted in 1789. 

Record, Articles VII-VTII, pp. 4-5. 

The ninth and tenth amendments are as follows: 

“IX. The enumeration in the Constitution of 
certain rights shall not be construed to deny or 
disparage others retained by the people. 

“X. The powers not delegated to the United 
States by the Constitution, nor prohibited by it to 
the States, are reserved to the States respectively, 
or to the people.” 

Arkansas and Missouri applied for admission 
to the Union and were admitted on the basis and 
faith of these amendments. 

Record, Article XI, p. 6. 

This is distinctly expressed in the Constitution 
of Missouri. 

Record, Article XII, p. 6. 
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At the time of the filing of the Bill, the legis¬ 
latures of thirty-four States had gone through the 
form of ratifying the Suffrage Amendment, known 
as the Nineteenth, and their respective Secre¬ 
taries of State transmitted a certificate of such 
ratification to the Secretary of State of the United 
States. 


Record, Article XIV, p. 5. 

In all the States except Delaware, the Consti¬ 
tution of the State provides that no amendment to 
such Constitution shall be valid unless the same is 
submitted to the electors of said States for their 
approval at an election regularly held and as 
approved by them at such election. 

Record, Article XVI, fol. 9. 

In eleven of the States which had adopted reso¬ 
lutions purporting to ratify said Amendment the 
right of citizens to vote is restricted by their 
several Constitutions to citizens of the male sex 
and the legislatures of those States have no power 
under their Constitution to amend he Constitu¬ 
tion of the State without a vote of the people of 
the State approving the same. In nine of them 
the proposition to amend the Constitution of said 
States so as to give women the right to vote was 
submitted to the vote of the people of said States 
during the six years before the filing of the Bill, 
and was in each case defeated. 

Record, Article XVII, p. 10. 

In the Legislature of West Virginia a resolu¬ 
tion to ratify the said Amendment was voted upon 
March 1, 1920, and was defeated. March 3, a 
motion to reconsider this vote was made and was 
defeated. Under Rule 52 of the West Virginia 
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Senate no measure once defeated and then recon¬ 
sidered can be again acted upon during the ses¬ 
sion. Under Rule 69 of that Senate a vote of 
two-thirds of the Senate is required to suspend 
any rule. The Constitution of the State requires 
a two-thirds vote to expel a member. Neverthe¬ 
less on the 10th day of March, 1920, the Senate of 
said State by a bare majority voted to unseat 
and expel Senator A. R. Montgomery, who was 
a member of the said Senate. Thereupon the said 
Senate, without suspending said Rule 52, at¬ 
tempted again to act on the said Suffrage Amend¬ 
ment, and-passed a resolution purporting to ratify 
it by a vote of 15 in favor and 14 against. Said 
Senator Montgomery was opposed to the said 
resolution, and would have voted against it had 
he been allowed to do so. Another section of the 
Constitution of West Virginia provides that any 
Senator who removes from the county or district 
for which he has been elected during his term of 
office, loses his seat. One of the said Senators 
removed from his county and district during his 
term, but was, nevertheless, allowed to vote on 
such resolution of ratification and his vote was 
necessary to its passage. 

Record, Article XVIII, pp. 10-11. 

The Constitution of Tennessee provides as fol¬ 
lows : 

“Xo convention or General Assembly shall act 
anv amendment of the Constitution of the United 
States proposed by Congress to the several States, 
unless such convention or General Assembly 
shall have been elected after such amendment has 
been submitted.” 

• 

At the time of the filing of the Bill a special 
session of that legislature had been called for the 


purpose ot ratifying said Suffrage Amendment. 
Said legislature was elected before the pending 
Amendment had been proposed by Congress. 
Record, Article XXX, pp. 20-21. Nevertheless as 
this court will take judicial notice, pending the 
suit, the Legislature of Tennessee in violation of 
said Constitution has gone through the form of 
ratifying the said Amendment. It may appear 
that it has rescinded such ratification. 

Under the laws of seven of the States of which 
the persons represented by plaintiff are citizens, 
the right to exercise the elective franchise is not 
conferred upon citizens of the female sex. If 
the said amendment should be enforced, the ex¬ 
pense of election in those States would be nearly 
doubled and a heavy financial burden would be 
imposed upon said parties. 

Record, Article XIX, p. 12. 

The Secretary of State of the United States de¬ 
clared before the Bill was filed that he has no 
power to examine into the validity of any acts of 
ratification and that upon receiving one additional 
certificate of ratification he will issue a proclama¬ 
tion declaring that said Amendment has been rati¬ 
fied by a sufficient number of States, and has be- 
come part of the Constitution. As the Court will 
take judicial notice lie did this August 26, 1920; 
after the appeal in this case was perfected and 
with full notice of it. 

Assignment of Errors 

1. The Supreme Court of the District of 
Columbia erred in granting the motion made by 
defendants to dismiss the bill filed in the cause. 

2. The said Court erred in holding that the 
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plaintiff by his bill discloses no interest or privity 
entitling him to maintain the same or obtain re¬ 
lief thereby. 

3. The said Court erred in holding that there 
was no emergency calling for the issue of an in¬ 
junction therein. 

4. The said Court erred in holding that there 
was no limit to the pow T er to amend the Constitu¬ 
tion of the United States granted by the fifth arti¬ 
cle thereof. 

5. The said Court erred in holding that the ninth 
and tenth amendments to the Constitution of the 
United States did not limit in any way the power 
to amend granted in the fifth article thereof. 

6. The said Court erred in holding that there 
was no limit by any implication to the power to 
amend granted by the fifth article of the said Con¬ 
stitution. 

7. The said Court erred in holding that the 
pending Suffrage Amendment mentioned in the 
bill, if ratified, would not in any way violate the 
guarantee of the Republican form of government 
contained in section 4, article IV, of said Constitu¬ 
tion. 

8. The said Court erred in holding that the re¬ 
spective Constitutions of the States of Missouri 
and Tennessee, mentioned in said bill, were not 
binding upon the respective legislatures of the 
said States in any action they might take upon 
the submission to the States of an amendment of 
the Constitution of the United States, and that 
the said legislatures could act upon the same ir¬ 
respective of any requirements or limitations im¬ 
posed by the said constitutions of said States re¬ 
spectively. 

9. The said Court erred in holding that it had 
no power to consider or examine the validity of 
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any ratification by any particular legislature of 
an amendment proposed to the Constitution of 
the United States. 

10. The said Court erred in holding that it had 
no power to consider the allegations of the bill 
respecting the action of the Legislature of the 
State of West Virginia, in respect to the ratifica¬ 
tion of said suffrage amendment. 

11. The said Court erred in holding that it was 
competent for the majority of the States of the 
Union, as expressed in the fifth article of the Con¬ 
stitution of the United States, to impress upon 
the minority of the States forming a part of said 
Union changes in their respective Constitutions 
without conformity to the methods fixed by the 
said State Constitution for making such changes. 

12. The said Court erred in holding that there 
was no equity in said bill. 


POINTS 

First. 

1. A proclamation by the Secretary of State is 

official evidence to the whole countrv that an 

amendment lias been dulv ratified. 

%> 

2. The Secretary disclaims power to examine 
the validity of any State ratification. Bill Article 
XXIII, pp. 14, 15. 

3. If there is a defect in any such ratification, it 
must be shown bv evidence dehors the record. 
This can only be done in a court of equity. 

4. Courts of Equity have power to enjoin a pub¬ 
lic officer from doing a ministerial act which would 
be valid on its face, when the invalidity of it can 
be shown by extrinsic evidence. This is similar 
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to tlu* practice of granting an injunction against 
proceedings at law when there is an equitable 
defense. 

Houston v. Onnes 40 Sup. Ct. Rep. 369. 

Askren r. Continental Oil Co. Ibid 355. 

5. A court of equity has also power to grant an 
injunction when the act ought to be enjoined, if 
unlawful will work irreparable injury. The ques¬ 
tion of its lawfulness should first be determined 
by a judicial tribunal. 

Western Union Telegraph Company r. 

Andrews. 216 U. S. 165. 

At page 166 the Court said: 


“Since the decision 


in the Circuit (hurt, this 


Court has decided the case of Ex parte Young, 
209 U. S. 123, 155. In that case the previous cases 
in this court concerning the application of the 
Eleventh Amendment of the Constitution were 


fullv considered, and it was then said bv Mr. 
Justice Peckham, speaking for the court: 

“The various authorities we have referred to 
furnish ample justification for the assertion that 
individuals, who, as officers of the State, are 
clothed with some duty in regard to the enforce¬ 
ment of tin* laws of the State, and who threaten 
and are about to commence proceedings, either of 
a civil or a criminal nature, to enforce against 
parties affected an unconstitutional act, violating 
the Federal Constitution, may be enjoined by a 
Federal Court of Equity from such action.’’ 


Such an injunction granted by the District 
Court in North Carolina was affirmed in Hammer 
r. Degenhart, 247 U. S. 251. 

5. Tn the case at bar the question whether or 
not a proposed article which deprives each State 
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of the right to regulate the elective franchise for 
local officers is of fundamental importance, and 
can only he finally determined by the Supreme 
Court of the United States. 

7. If the proclamation should issue and the val¬ 
idity of the ratification of this amendment should 
remain unsettled until after the November elec¬ 
tion, the validity of the election of any candidate 
in those States the Constitutions of which do not 
give to women the right to vote might depend, and 
undoubtedly in some cases would depend, upon the 
validity of the ratification. This controversy 
would give rise to a multiplicity of suits and would 
be a great public injury and a great injury to com¬ 
plainant and those he represents. 

8. If all parties are willing to expedite the case 
it could be put in position to be heard by the Su¬ 
preme Court in October. Complainant desires 
and urges a speedy hearing. 


Second. 

1. There is an intrinsic limit to the power of 
amendment, under article V of the Constitution. 
It must be in harmony with the system ot govern¬ 
ment created by that Constitution and not de- 
structive of it. 

Gagnon v. U. S. 193 U. S. 451. 

At page 457, the Court said: 

“The power to amend must not be confounded 
with the power to create.” 

Tt was held that a court could not enter judgment 
of naturalization nunc pro tunc when there was no 
entry or memorandum of original judgment. 
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John Marshall in the Virginia Constitutional 
Convention said (3 Elliot’s Debates, p. 234): 

“The difficulty we find in amending the confed- 
eration will not be found in amending this Con¬ 
stitution. Any amendments, in the system before 
you, w ill not go to the radical change; a plain way 
is pointed out for the purpose.” 

In like manner it is held that a statute author¬ 
izing amendment to a pleading does not authorize 
the introduction of a new cause of action. 

Woodruff v. Dickie, 5 Robert (N. Y. 
Superior Court) 619, 622. 

Givens v. Wheeler, 6 Colo. 149, 151. 

Lund beck r. Pilmair, 78 Iowa 434, 43 
N. W. 270. 

2. If, therefore, it can be shown that the right 
of local self-government is an essential part of the 
Constitution, the conclusion necessarily follows 
that a so-called amendment destroying or essen¬ 
tially impairing this is invalid. 

That such is the nature of our government is 
well settled. 

Hammer r. Dagenhort. 247 T T . S. 251 
(1918). 

A bill was filed in North Carolina to enjoin 
I'nited States Attorney from enforcing penalty 
of t . S. Child Labor Law. Decree of permanent 
injunction sustained. 

At ]). 275, the Court said: 

“The maintenance of the authority of the 
States over matters purely local is as essential 
to the preservation of our institutions as is the 
conservation of the supremacy of the federal pow¬ 
er in all matters entrusted to the nation by the 
Federal Constitution.” 
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In interpreting the Constitution it must never 
be forgotten that the nation is made up of States 
to which are entrusted the powers of local govern¬ 
ment. And to them and to the people the powers 
not expressly delegated to the National Govern¬ 
ment are reserved. Lane Company v. Oregon, 7 
Wall. 71, 76. The power of the States to regulate 
their purely local affairs, by such laws as seem 
wise to the local authority, is inherent and has 
never been surrendered to the general government. 

Texas v. White. 7 Wallace 700. 


At p. 725, the Court said: 

“ But the perpetuity and indissolubility of the 
Union by no means implies the loss ol* distinct and 
individual existence, or of the right of self-govern¬ 
ment by the States. Under the articles of confed¬ 
eration each State retained its sovereignty, free¬ 
dom and independence, and every power, jurisdic¬ 
tion and right not expressly delegated to the Unit¬ 
ed States. Under the constitution, though the 
powers of the states were much restricted, still, 
all powers not delegated to the United States nor 
prohibited to the States, are reserved to the States 
respectively, or to the people. And we have al¬ 
ready had occasion to remark at this term, that 
‘the people of each State compose a State, having 
its own government, and endowed with all the 
functions essential to separate and independent 
existence,’ and that ‘Without the States in union, 
there could be no such political body as the United 
States.’ (Lane County v. Oregon, 7 Wall. 76) 
Not only, therefore, can there be no loss of sep¬ 
arate and independent autonomy to the States, 
through their union under the Constitution, but it 
may be not unreasonably said that the preserva¬ 
tion of the states, and the maintenance of their 
governments, are as much within the design and 
care of the Constitution as the preservation of the 
Union and the maintenance of the National Gov¬ 
ernment. The Constitution, in all its provisions, 
looks to an indestructible Union, composed of in¬ 
destructible States.” 
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In Northern Securities Co. v. United States, 193 
U. S. 197, 348, Mr. Justice Harlan, referring to the 
declarations of Chief Justice Chase in Texas v. 
White, quoted above, said: 


“These doctrines are at the basis of our Con¬ 
stitutional Government, and cannot be disre¬ 
garded with safety.” 


The present learned Chief Justice, on behalf of 
the dissenting justices declared with equal posi¬ 
tiveness : 

“The powers of the Federal and State Gov¬ 
ernments, the general nature of the one and the 
local character of the other, which it was the 
purpose of the Constitution to create and per¬ 
petuate.” Page 369. 

South Carolina v. U. S. 199 U. S. 437. 


At page 448, the Court said: 

“We pass, therefore, to the vital question in the 
case, and it is one of far-reaching significance. We 
have in this Republic a dual system of government, 
National and State, each operating within the 
same territory and upon the same persons; and 
yet working without collision, because their func¬ 
tions are different. There are certain matters 
over which the National Government has absolute 
control and no action of the State can interfere 
therewith, and there are others in which the State 
is supreme, and in respect to them the National 
Government is powerless. To preserve the even 
balance between these two governments and hold 
each in its separate sphere is the peculiar duty of 
all courts, preeminently of this—a duty often 
times of great delicacv and difficulty. 

“Two propositions in our constitutional juris¬ 
prudence are no longer debatable. One is that the 
National Government is one of enumerated pow¬ 
ers, and the other that a power enumerated and 
delegated bv the Constitution to Congress is com- 
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•preheiisive and complete, without other limitations 
than those found in the Constitution itself.’’ 

S. P. Gibbons v. Ogden 9 Wheat. 195. 

“The genius and character of the whole govern¬ 
ment seem to be, that its action is to be applied 
to all the external concerns of the nation, and to 
those internal concerns which affect the states gen¬ 
erally; but not to those which are completely with¬ 
in a particular state, which do not affect other 
states, and with which it is not necessary to inter¬ 
fere, for the purpose of executing some of the 
general powers of the government.” 

In the same case (p. 204), Chief Justice Mar¬ 
shall said: 

“In our complex system, presenting the rare 
and difficult scheme of one general government, 
whose action extends over the whole, but which 
possesses only certain enumerated powers; and of 
numerous state governments, which retain and ex¬ 
ercise all powers not delegated to the Union, con¬ 
tests respecting power must arise. Where it even 
otherwise the measure taken by the respective gov¬ 
ernments to execute their knowledge powers, 
would often be of the same description, and might, 
sometimes, interfere. This, however, does not 
prove that the one is exercising, or has a right to 
exercise, the power of the other.” 

S. P. South Covington v. Kentucky. 40 
Sup. Ct. Rep. 378, 379. 

New Orleans v. United States 10 Peters 

662. 

At p. 736, the Court said: 

“The State of Louisiana was admitted into the 
Union, on the same footing as the original states. 
Her rights of sovereignty are the same, and by 
consequence no jurisdiction of the federal govern¬ 
ment, either for purposes of police or otherwise, 
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can be exercised over this public ground, which is 
not common to the United States. It belongs to 
the local authority to enforce the trust, and pre¬ 
vent what they shall deem a violation of it by the 
city authorities. All powers which properly ap¬ 
pertain to sovereignty, which have not been dele¬ 
gated to the federal government, belong to the 
states and the people. ” 

On these points our great statesmen agree. 

Well did Mr. Lincoln say in his first inaugural: 

“To maintain inviolate the rights of the States 
to order and control under the Constitution their 
own affairs by their own judgment exclusively, is 
essential for the preservation of that balance of 
power on which our institutions rest.” 

Hamilton in the New York Convention, June 21, 
1788 (Elliot's Debates, vol. II pp. 267-8): 

“Were the laws of the Union to new-model the 
internal policy of any state; were they to alter, 
or abrogate at a blow, the whole of its civil and 
criminal institutions; were they to penetrate the 
recesses of domestic life, and control in all re¬ 
spects, the private conduct of individuals—there 
might be force in the objection (to the plan of the 
Constitution); and the same Constitution, which 
was happily calculated for one state, might sacri¬ 
fice the welfare of another. The blow aimed at 
the members must give a fatal wound to the head; 
and the destruction of the States must be at once 
a political suicide. Can the National Government 
be guilty of this madness ?” 

Oliver Wolcott in the Connecticut Convention 
(Elliot’s Debates, vol. II, p. 202): 

“The Constitution effectually secures the 
states in their several rights. It must secure them 
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for its own sake; for they are the pillars which 
uphold the general system.” 

Pierce Butler to Weedon Butler, October 8,1787 
(Ferrand's Records, vol. Ill, p. 103): 

“The powers of the General Government are so 
defined as not to destroy the sovereignty of the 
individual States.” 

Pelatiah Webster, often called “the father of 
the Constitution,” in his pamphlet entitled “The 
Weakness of Brutus Exposed” (Phila. 1787): 

“it appears then very plain that the natural 
effect and tendency of the supreme power of the 
union is to give strength, establishment, and per¬ 
manency to the internal police and jurisdiction of 
each of the particular States; not to melt down and 
destroy, but to support and confirm them all.” 

Jefferson to William Johnson in 1823 (Ford’s 
Writings of Jefferson, vol. VII, p. 29(>) : 

“The capital and leading object of the Constitu¬ 
tion was to leave with the States all authorities 
which respected their own citizens only, and to 
transfer to the Cnited States those which re¬ 
spected citizens of foreign or other states.” 

McCulloch v. Maryland 4 Wheat. 315, 403. 

At page 403, the Court said: 

“No political dreamer was ever wild enough to 
think of breaking down the lines which separate 
the States, and of compounding the American peo¬ 
ple into one common mass.” 
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Jefferson to Madison, Feb. 8, 1786: 

“With respect to everything external, we be one 
nation only, firmly hooked together. Internal gov¬ 
ernment is what each State should keep to itself.” 

4. Some State Constitutions declare the same 
fundamental principle. 

Article 3, sec. 1 of the Constitution of Texas, 
adopted 1876: 

“Texas is a free and independent State, subject 
only to the Constitution of the United States; and 
the maintenance of our free institutions and the 
perpetuity of the Union depend upon the preserva¬ 
tion of the right of local self-government, unim¬ 
paired to all the States /’ 

Article IT, sec. 3 of the Constitution of Missouri 
stated in the bill (Article XII, p. 6) is to the same 
effect. 

5. The Court and the country are in a position 
the converse of that of a century ago. Then it 
was necessary to protect the general government 
from the encroachments of the States. They taxed 
the agencies of the Federal Government as in 
McColloch r. Maryland 4 Wheat. 316. They taxed 
interstate commerce as in Gibbons v. Ogden, 9 
Wheat. 195. They taxed foreign commerce as 
in The Passenger Tax Cases, 7 Howard 283. 

The Court adopted the phrase of Daniel Web¬ 
ster, our greatest constitutional lawyer. “The 
power to tax involves the power to destroy/’ 
McColloch r. Maryland, 4 Wheat. 316, 431. That 
ph rase is not in the Constitution. The Court 
adopted it in order to preserve the life of that in¬ 
strument and of the system created by it. 

These decisions made us a nation. Now we are 
confronted by the attempt of the central govern- 
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ment, supported by a majority of states, to break 
down the local self government of the States. If 
this succeeds we shall be no longer a federal re¬ 
public. Our motto— E pluribus unum —will be 
falsified. 

It is no reply that this is not completed by the 
pending amendment. The Bank of the United 
States was not taxed out of existence by the law 
of Maryland. Interstate commerce was not de¬ 
stroyed by the statute of New York. Foreign 
commerce was not completely dominated by the 
statutes of Massachusetts and New York. 

But the Court saw clearly that the right 
claimed, if it existed at all, might be exercised so 
as to accomplish all these results. It held there¬ 
fore that the right claimed did not exist. The 
power to tax was the power to destroy. 

With equal justice we now say—the power to 
amend by changing the State Constitutions is the 
power to destroy. If a majority of the States can 
change the qualifications for electors prescribed 
by the Constitution of a State against the will of 
the people of that State and in a manner forbid¬ 
den by the State Constitution tliev can in effect 
destroy the State altogether. 


Third. 

1. The ninth and tenth amendments were 
adopted to guard against this danger. They are 
fundamental and irrevocable, except by unani¬ 
mous consent of all the States. They were 
adopted subsequent to the adoption of the Consti¬ 
tution. If there is anything inconsistent, these 
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must control, but they should be construed to¬ 
gether and so construed are harmonious. 

Passenger Tax Cases, 7 Howard, 283, 
428. Opinion of Mr. Justice Wayne. 

In this case, the Court said: 


“That is a very narrow view of the constitution 
which supposes that any political sovereign right 
given by it can be exercised, or was meant to be 
used by the United States in such a way as to dis¬ 
solve, or even disquiet, the fundamental organi¬ 
zation of either of the States. The Constitution 
is to be interpreted by what was the condition of 
the parties to it when it was formed, by their ob¬ 
ject and purpose in forming it, and by the actual 
recognition in it of the dissimilar institutions of 
the state.’’ 

S. P. Evans v. Gore, 40 Sup. Ct. Rep., 
550, 555. 

Knowlton v. Moore, 178 U. S. 95, 20 Sup. 
Ct. 768, 44 L. Ed. 969. 

2. They operate as a limitation upon Article V 
to the same extent as its final clause. 41 No State, 
without its consent, should be deprived of its 
equal suffrage in the Senate”. 

The Cambridge Modern History, Vol. 7, 
Sec. 1789, p. 304. 

“Those amendments may be said to have com¬ 
pleted the Constitution, in the sense that it was 
urged, and in effect admitted, that what they con¬ 
tained deserved a place in the instrument itself. 
All that was left was for the Supreme Court to 
make it plain that the Constitution was really 
“adequate to the exigencies of government and 
the preservation of the Union.” This was done 
when, under the guidance of John Marshall, it 
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was shown that in giving powers to the Nation, 
the Constitution had, with a few well-marKed ex¬ 
ceptions, given those powers to the full, with 
every incident suitable to them. ,, 

S. P. Curtis on the Constitution. Vol. 
II, p. 162. 

The articles of the Constitution are to be in¬ 
terpreted according to the circumstances under 
which they were respectively written, and the 
character of the people to whom they were orig¬ 
inally addressed. 

As Mr. Justice Wayne puts it in Norris v. City 
of Boston: 

‘ ‘ The Constitution is to be interpreted by what 
was the condition of the parties to it when it was 
formed, by their object and purpose in forming it, 
and by the actual recognition in it, of the dis¬ 
similar institutions of the States.’’ 

Passenger Tax Cases, 7 Howard U. S. 
Rep. 283, 428 (1848). 

Chief Justice Marshall thus expressed this 
canon in Gibbons v. Ogden, 9 Wheaton U. S. Rep. 
1 (1824), which established the right of freedom 
of trade between the States of the Union: 

“If from the imperfection of human language 
there should be serious doubts respecting the ex¬ 
tent of any given power, it is a well settled rule 
that the objects for which it was given, especially 
when those objects are expressed in the instru¬ 
ment itself, should have great influence in the con¬ 
st ruction.” (p. 188) 

South Carolina v. United States, 199 
U. S. 437. 
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In this case, the court said, p. 450: 


4 ‘To determine the extent of the grants of 
power we must, therefore, place ourselves in the 
position of the men who framed and adopted the 
Constitution, and inquire what they must have 
understood to he the meaning and scope of those 
grants/ * 

When a series of enactments are under consid¬ 
eration they should be construed together. This 
fundamental rule for the construction of statutes 
is thus stated by the Supreme Court. 

Richardson v. Harmon, 222 U. S. 96, 103. 


“The legislation is in pari materia with the Act 
of 1851 and must be read in connection with that 
law, and so read, should be given such an effect, 
not incongruous with that law, so far as consist¬ 
ent with the terms of the latter legislation/’ 


An illustration of the application of this rule is 
to be found in the decision in the Conscription 
Cases. 


Arver r. United States, 38 S. C. Rep. 159, 
245 U. S. 366. 

Certain persons who had been drafted to serve 
in the National Army contended that the Con¬ 
scription Act was in violation of the Thirteenth 
Amendment to the Constitution of the United 
States: 

“Neither slaverv nor involuntarv servitude, ex- 
cept as punishment for crime whereof the party 
shall have been duly convicted, shall exist within 
the United States or any place subject to their 
jurisdiction / 9 
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It was argued that compulsory service in the 
Army was “involuntary servitude/’ But the court 
construed this amendment in connection with Sub¬ 
division 12 of Section 8, Article I, which gives the 
Congress power—“To raise and support armies/’ 
And the court held the conscription to be author¬ 
ized by the constitutional power thus granted to 
Congress. 

3. These amendments were proposed when the 
adoption of the Constitution was under considera¬ 
tion. This was ratified with the express under¬ 
standing that such amendments should be adopted 
as limitations upon the powers of the Federal 
Government and as securing the right of each 
State to Local Self-Government. 

Elliot’s Debates Vol. I. 

Massachusetts adopted this resolution, p. 332. 

“As it is the opinion of this Convention that cer¬ 
tain amendments and alterations in the said Con¬ 
stitution would remove the fears and quiet the 
apprehensions of many of the good people of this 
Commonwealth, and more effectually guard 
against an undue administration of the Federal 
Government, the Convention do therefore recom¬ 
mend that the following alterations and provi¬ 
sions be introduced into the said Constitution.” 

“ ‘1. That it be explicitly declared that all pow¬ 
ers not expressly delegated by the aforesaid Con¬ 
stitution are reserved to the several States to be 
by them exercised.’ ” 

The Convention enjoined it upon their repre¬ 
sentatives in Congress “to exert all their influence 
and to use all reasonable and lawful methods to 
obtain a ratification of the said alterations and 
provisions in such manner as is provided in said 
Article” (Article V). 

South Carolina, Ibid, p. 325. 
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After ratification: 


“This Convention doth also declare that no sec¬ 
tion or paragraph of the said Constitution war¬ 
rants a construction that the States do not retain 
every power not expressly reliquished by them and 
vested in the general Government of the Union.’’ 

New Hampshire, Ibid, p. 326. 

After ratification the Convention add: 


“As it is the opinion of this Convention that 
certain amendments and alterations in the said 
Constitution would remove the fears and quiet the 
apprehensions of many of the good people of this 
State, and more effectually guard against an un¬ 
due administration in the Federal Government, 
the Convention do therefore recommend that the 
following alterations and provisions be introduced 
in the said Convention.” 

“ ‘1. That it be explicitly declared that all pow¬ 
ers not expressly and particularly delegated by 
the aforesaid Constitution are reserved to the sev¬ 
eral States to be bv them exercised.’ ” 

* 

“And the Convention, in behalf of the people of 
the State, enjoin their representatives in Congress 
to exert all their influence and to use all reason¬ 
able and legal methods to obtain the ratification 
of the said alterations and provisions, in such man¬ 
ner as is provided in the Article” (Article V). 

The ratification of* Virginia is on page 327. 
Reference is made to the debates in Vol. Ill pp. 
656-663. It declares that it is advisable to ratifv 
rather “than to bring the Union into danger by 
delay.” It nevertheless declares “that no light 
of any denomination can be cancelled, abridged, 
restrained or modified by the Congress, by the 
Senate or House of Representatives, acting in any 
capacity, by the President or any Department or 
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officer of the United States, except in those in¬ 
stances in which power is given by the Constitu¬ 
tion for those purposes.’* It then proceeds to rec¬ 
ommend certain amendments, the first of which is 
on page 659: 

“That each State in the Union shall respectively 
retain every power, jurisdiction and right which 
is not by this Constitution delegated to the Con¬ 
gress of the United States or to the Departments 
of the Federal Government.” 

New York, Ibid, Vol. I p. 3*27. The preamble to 
the ratification declares: 

“That every power, jurisdiction and right which 
is not by the said Constitution clearly delegated 
to the Congress of the United States or the De¬ 
partments of the Government thereof, remains to 
the people of the several States or to their re¬ 
spective State Governments to whom they may 
have granted the same.” 

After a declaration of rights in other particu¬ 
lars it proceeds (Ibid., p. 329): 

“Under these impressions, and declaring that 
the rights aforesaid cannot be abridged or vio¬ 
lated, and that the explanations aforesaid are 
consistent with the said Constitution, and in con¬ 
fidence that the amendments which shall have 
been proposed to the said Constitution will re¬ 
ceive an early and mature consideration, the said 
delegates, in the name and in the behalf of the 
people of the State of New York, do by these pres¬ 
ents assent to and ratify the said Constitution. 
The Convention then, in behalf of the people of 
the State, enjoin upon their representatives in 
Congress to exert all their influence and use all 
reasonable means to obtain a ratification of the 
following amendments.” 





The ratification of Rhode Island came after the 
first ten amendments were proposed. This rati¬ 
fication is at Vol. I, pages 334-5. In the preamble 
Rhode Island declares: 

“III.—That the rights of the States respective¬ 
ly to nominate and appoint all State officers and 
every other power, jurisdiction and right which is 
not by the said Constitution clearly delegated to 
the Congress of the United States or to the De¬ 
partments of government thereof, remain to the 
people of the several States or their respective 
State governments, to which they may have 
granted the same.” 

After several other recitals the ratification pro¬ 
ceeds, p.335: 

“Under these impressions, and declaring that 
the rights aforesaid cannot be abridged or vio¬ 
lated, and that the explanations aforesaid are con¬ 
sistent with the said Constitution, and in confi¬ 
dence that the amendments hereafter mentioned 
will receive an early and mature consideration, 
and conformable to the Fifth Article of the said 
Constitution speedily become a part thereof, we, 
the said delegates, in the name and in the behalf 
of the State of Rhode Island and Providence 
Plantations do by these presents assent to and 
ratify the said Constitution.” (March 29, 1790) 

Then follows a resolution enjoining the Sen¬ 
ators and Representatives from Rhode Island to 
exert all their influence and use all reasonable 
means to obtain a ratification of the following 
amendments to the said Constitution (p. 336). 

“1. The United States shall guarantee to each 
State its sovereignty, freedom and independence, 
and every power, jurisdiction and right which is 
not by this Constitution expressly delegated to 
the United States.” 
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The preamble and resolution propose twelve 
amendments to the Constitution. These are 
printed at pages 338-9. The first two were not 
agreed to. The remaining ten are those which 
were ratified. 

The debates in conventions show clearly that 
such amendments as the Ninth and Tenth were 
conditions upon which the Constitution was rati¬ 
fied. 


Elliot’s Debates, Vol. II, p. 122. 


Massachusetts : 

‘‘The President of the Convention proposed 
amendments “in order to remove the doubts and 
quiet the apprehensions of gentlemen. Mr. Sam¬ 
uel Adams, page 125, said that States that had not 
yet acted would be influenced by the proposition 
which Governor Hancock had submitted. The 
following day Mr. Adams continued, page 131, 
“Your Excellency’s just proposition is ‘that it 
be explicitly declared that all powers not express¬ 
ly delegated to Congress are reserved to the sev¬ 
eral States to be by them exercised.’ This ap¬ 
pears to my mind to be a summary of a bill of 
rights which gentlemen are anxious to obtain. It 
removes a doubt which may have entertained re¬ 
specting the matter, and gives assurance that if 
any law made by the Federal Government 
should be extended beyond the Power granted by 
the proposed Constitution and inconsistent with 
the Constitution of this State, it would be an 
error, and adjudged by the Court of law to be 
void.” He voted for ratification, page 278. This 
was adopted by Yeas 187, Noes 168, page 181. 

The circular letter sent by the Massachusetts 
Convention to the Governors of the several 
States, dated July 28, 1788, is at pp. 413-14. It 
begins: 
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“Several articles in it appear so exceptionable 
to a majority of us, that nothing but the fullest 
confidence of obtaining a revision of them by a 
general convention, and an invincible reluctance 
to separating from our sister States, could have 
prevailed upon a sufficient number to ratify it 
without stipulating previous amendments .* 1 


It urges that the earliest opportunity be taken 
for making amendments. 

After the ratification bv the Pennsylvania Con- 
vention, a large meeting of citizens was held at 
Harrisburgh. This meeting after free discussion 
and mature deliberation adopted certain resolu¬ 
tions, printed at pp. 543-46, Vol. II. Page 543: 


“We are clearly of opinion considerable amend¬ 
ments are essentially necessary. In full confi¬ 
dence, however, of obtaining a revision of such 
exceptionable parts by general convention, and 
from a desire to harmonize with our fellow- 
citizens, we are induced to acquiesce in the 
organization of said Constitution.” 


It then goes on to urge prompt action to obtain 
amendments, and presents a petition to the Penn¬ 
sylvania Legislature to propose some specified 
amendments. Among them, page 545, is the fol¬ 
lowing : 


“All the rights of sovereignty which are not by 
the said Constitution expressly and plainly vested 
in the Congress, shall be deemed to remain with 
and shall be exercised bv the several States in the 
Union according to their respective Constitu¬ 
tions.” 


In the report of the Convention of Maryland it 
is stated that after the vote of ratification had 
passed, Mr. Paca brought the proposed amend 
ments before the Convention 


29 


‘declaring that he had only given his assent to 
the government under the firm persuasion and in 
full confidence that such amendments would be 
peaceably obtained so as to enable the people to 
live happy under the Government. That the peo¬ 
ple of the county he represented and that he him¬ 
self, would support the government with such 
amendments, but without them not a man in the 
State, and no people, would be more firmly op¬ 
posed to it than himself and those he represented.” 

Elliot Debates Vol. II, p. 549. 

A committee was appointed to propose amend¬ 
ments. The first proposed by it, page 550, is as 
follows: 

"That Conuress shall exercise no power hut 
what is expressly delegated by this Constitution.” 

This amendment was agreed to by the Conven¬ 
tion, Ibid., page 552. Page 554 all the members 
who voted for ratification 

”declared that they woidd engage themselves 
under every tie of honor to support the amend¬ 
ments they had agreed to.” 

Historians agree that the ratification by the 
States just mentioned was upon the understanding 
and agreement that the amendments reserving 
the right of each State to local self government 
would in substance be adopted. 

Eiske, Critical Period of American His¬ 
tory 330, 338. 

Stephens, War between the States. Vol. 
I pp. 489, 490. 

Tucker, Constitution of the United States. 
Vol. I p. 130, Vol. II p. 665, 667, 691. 


30 


Bancroft, History of the Constitution. 
Vol. II p. 272. 

Schouler, History of United States. Vol. 

I, p. 60. 

4. The fact that this proposed amendment does 
not subvert the whole fabric of local State Govern¬ 
ment is immaterial. It does in part and that is 
fatal to its validity. 

Fairbank v. United States. 181 U. S. 283. 

At p. 301, the Court said: 

“In short the Court held in that case (Monon- 
gahela Navigation v. U. S. 148 IT. S.) that Con¬ 
gress could not by any declaration in its statute 
avoid, qualify or limit the special restriction 
placed upon its power, but that it must be enforced 
according to its letter and spirit and to the full 
extent. 

“In Boyd v. U. S. 116 U. S. 616, the fifth section 
of the act of June 22, 1874, 18 Stat. 186, which au¬ 
thorized a court of the United States in revenue 
cases, on motion of the District Attorney, to re¬ 
quire the defendant or the claimant to produce in 
court his private books, invoices and papers, or 
else that the allegations of the attorney as to their 
contents should be taken as confessed, was held 
unconstitutional and void as applied to an action 
for penalties or to establish a forfeiture of the 
party’s goods, because repugnant to the Fourth 
and Fifth Amendments to the Constitution. The 
case is significant, for the statute was not so much 
in conflict with the letter as with the spirit of the 
restrictive clause of those amendments, and in re¬ 
spect to this the court said: 

“Though the proceeding in question is divested 
of many of the aggravating incidents of actual 
search and seizure, yet, as before said, it contains 
their substance and essence, and affects their sub¬ 
stantial purpose. It may be that it is the obnox¬ 
ious thing in its mildest and least repulsive form; 
but illegitimate and unconstitutional practices get 
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their first footing in that way, namely, by silent 
approach and silent deviations from legal modes 
of procedure. This can only be obviated by ad¬ 
hering to the rule that constitutional provisions 
for the security of persons and property should be 
liberally construed. A close and literal construc¬ 
tion deprives them of half their efficiency, and 
leads to gradual depreciation of the right, as if it 
consisted more in sound than in substance. It is 
the duty of the courts to be watchful for the con¬ 
stitutional rights of the citizen, and against any 
stealthy encroachment thereon.” (p. 635) 

5. Tt will be argued that this effect to be given 
to the Ninth and Tenth Amendments is an implica¬ 
tion. We reply that that which is implied is as 
much a part of the Constitution as that which is 
expressed. 

Fairbank r. United States. 181 U. S. 283. 

Approved Selliger r. Kentucky 211 U. S. 

200 . 

As said by Mr. Justice Miller in Ex parte Yar¬ 
brough, 110 F. S. 651, 658: 

» 

“The propostion that it has no such power is 
supported by the old argument often heard, often 
repeated, and in this court never assented to, that 
when a question of the power of the Congress 
arises the advocate of the power must be able to 
place his finger on words which expressly grant 
it. The brief of counsel, though directed to the 
authority of that body to enact criminal laws, uses 
the same language. Because there is no express 
power to provide for preventing violence exer¬ 
cised on the voter as a means of controlling his 
vote, no such law can be enacted. It destroys at 
one blow, in construing the Constitution of the 
United States, the doctrine universally applied to 
all instruments of writing, that what is implied is 
as much a part of the instrument as what is ex¬ 
pressed.” 
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Among those matters which are implied, though 
not expressed is that the Nation may not in the 
exercise of its powers prevent a State from dis¬ 
charging the ordinary functions of government, 
just as it follows from the second clause of Article 
VI of the Constitution, that no State can interfere 
with the free and unembarrassed exercise by the 
National Government of all the powers conferred 
upon it. 

In other words, the two governments, National 
and State, are each to exercise their power as 
needed, so as not to interfere with the free and 
full exercise by the other of its Power. 

Collector v. Day. 11 Wall. 113. 

At page 127, the Court said: 

“It is admitted that there is no express provis¬ 
ion in the Constitution that prohibits the Federal 
Government from taxing the means and instru¬ 
mentalities of the State, nor is there any prohibi¬ 
tion of the State from taxing the means or instru¬ 
mentalities of that government.” 

S. P. Evans r. Gore. 40 S. C. R. 550. 


Fourth. 

1. The right to regulate local elections for state 
offices and to determine the qualifications of the 
voters at such elections is fundamental. It is an 
essential part of local self-government. To de¬ 
prive a State of it is to extend the Constitution to 
a field entirelv different from any covered bv it. 
It is not properly an amendment but a revolution¬ 
ary change. 

Federalist No. 51 deals with the qualifications of 
the electors of the House of Representatives. 
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“The definition of the right of suffrage is very 
justly regarded as a fundamental article of Re¬ 
publican Government. It was incumbent on the 
convention, therefore, to define and establish this 
right in the Constitution.” 

“To have reduced the different qualifications 
in the different States to one uniform rule would 
probably have been as dissatisfactory to some of 
the States as it would have been difficult to the 
Convention. The provision made by the conven¬ 
tion appears, therefore, to be the best that lay 
within their option. It must be satisfactory to 
every State; because it is conformable to the 
standard already established, or which may be es¬ 
tablished bv the State itself.” 

* 

Ed. Ford. p. 342. (In some editions this 
article is numbered 52.) 

Ed. Dawson p. 365. 

2. If the precedent of the 13th, 14th and 15th 
amendments is relied upon, the answer is that 
they were revolutionary and were imposed upon 
the seceded States as a result of Civil War and as 
a condition of their admission to the Union. They 
were finally assented to by each of them and thus 
became by unanimous consent a part of the Con¬ 
stitution. 

The Thirteenth Amendment was proposed Feb¬ 
ruary 1, 1865, and was declared to have been rati¬ 
fied in a proclamation by the Secretary of State, 
December 18, 1865. The Fourteenth Amendment 
was one of those growing out of the Civil War, 
and relates to the civil rights of citizens of the 
United States, excludes from Federal offices those 
who had served the Confederacy, and prohibits the 
payment of the Confederate debt. This was pro¬ 
posed June 16, 1866, and was c1 i. oxi1\ d 
dared to have been ratified in a proclamation by 
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the Secretary of State, July 28, 1868. The ratifi¬ 
cation of this Amendment was imposed by Con¬ 
gress as a condition of the readmission to the 
Fnion of the seceded States. The same is true of 
the Fifteenth Amendment, which was proposed 
February 27 , 1869, and was declared to have been 
ratified in a proclamation by the Secretary of 
State, March 30, 1870. Especial attention is drawn 
to the facts before mentioned as to the circum- 
tances under which these Amendments were de¬ 
clared ratified, because no inference should be 
drawn therefrom as to the ratification or validity 
of amendments in ordinary times. The question 
as to whether or not the seceded States were en¬ 
titled to readmission unconditionally was decided 

* 

in the negative by the great majority of the North¬ 
ern people at the polls and in Congress. What 
was done was really a reconstruction of the Union, 
and was so conceded at the time. The history of 
the proceedings is given in Blaine’s Twenty Years 
in Conyress, vol. 2, pp. 188-217; 414-421. The 
whole proceeding on these Amendments was equi¬ 
valent to the adoption of a new Constitution, as 
far as negro slavery and negro suffrage were con¬ 
cerned. 

These amendments were the offspring of the 
Civil War. That conflict originated in disputes 
about slavery. The Emancipation Proclamation 
was issued by virtue of the War power, and when 
the war was over it was fitting to remove its 


cause. 


Stuart v. Kahn, 11 Wall, 493, 507. 


In this case, the Court said: 


This war “power is not limited to victories in 
the field and the dispersion of the insurgent 
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forces; it carries with it inherently the power to 
guard against the immediate renewal of the con¬ 
flict, and to remedy the evils which have arisen 
from its rise and progress.” 

It is not denied that the suffrage amendment 
might become a part of the Constitution, if 
agreed to by all the States. The contention is that 
under the Tenth amendment no State can be de¬ 
prived of the right to regulate local suffrage for 
state offices without its consent. 

Fifth. 

1. The right to regulate the creation and mode 
of action of the State Legislature is vested in 
each State. It was not taken from it by the Con¬ 
stitution originally and it is guaranteed to it by 
the Tenth amendment. 

2. The Constitution of Missouri deprives the 
Legislature of that State of any power to ratify 
an amendment to the United States Constitution 
which would deprive the people of Missouri of the 
right to regulate elections for state offices. Bill, 
Article VII, p. 6. 

3. In the case of West Virginia, the Constitu¬ 
tion of that State made the first refusal of the 
State Legislature to ratify the federal amendment 
final. The methods resorted to to procure a pre¬ 
tended subsequent ratification were illegal and 
void. Bill, Articles XVIII, XIX, pp. 10-12. 

4. Under the Constitution of Tennessee an 
amendment to the Constitution can only be rati¬ 
fied by a Legislature chosen subsequent to the 
proposal of amendment to the several States. Bill, 
Article XXX, p. 20. 
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5. There is nothing in these contentions incon¬ 
sistent with the decision of the Supreme Court in 
the Ohio case. 

Hawke v . Smith, 40 S. C. K. 495. 

That held that the referendum section in the 
Ohio Constitution did not make the popular vote 
a part of the “legislature”. It construed the 
latter word in its usual sense, and held it to be a 
representative body. The logic of this decision 
supports our present argument. The legislature 
of a State is created by the Constitution of that 
State. The validity of any laws it makes are to be 
determined by that Constitution. Its sessions and 
procedure often are and always may be regu¬ 
lated by that Constitution. When, therefore, the 
Constitution of Tennessee provides (bill, p. 20) 
that the General Assembly shall not act upon any 
amendment to the United States Constitution un¬ 
less the “General Assembly shall have been 
elected after such amendment has been sub¬ 
mitted” it provides for a proper and orderly rep¬ 
resentation of the people in that assembly upon 
the decision of this fundamental question. It is 
analogous to the submission in 178S of the orig¬ 
inal Constitution to Conventions elected in each 
State after the Constitution had been proposed 
and submitted for their consideration. In like 
manner, the people of Missouri had power to de¬ 
clare, as they did in their Constitution (bill, p. 6) 
that “the Legislature is not authorized to adopt 
any amendment or change to the Constitution of 
the United States which may in any wise impair 
the right of local self-government belonging to the 
people of this State”. 

In like manner, the people of West Virginia 
had power to declare as they did in their Consti- 
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tution (bill, Article XVIII, pp. 10, 11) that it 
should require a two thirds vote to expel a mem¬ 
ber and that a Senator who removes from his dis¬ 
trict during his term shall thereby lose his seat. 
The Senate of West Virginia had the power, 
which all legislative bodies have, to prescribe 
rules for the orderly conduct of its business. In 
pursuance of this power, it made a rule (52 bill, 
p. 24) that “The question once determined must 
stand as the judgment of the Senate /’ Then fol- 
•low clauses for enforcing this rule. Nevertheless, 
after a resolution to ratify the proposed suffrage 
amendment had been defeated in the West Vir¬ 
ginia Senate and a motion to reconsider the same 
had been defeated, the Senate of that State by a 
bare majority voted to expel one of its members, 
ignored the fact that another had removed from 
his district, and then went through the form of 
ratifying by a bare majority of the quorum thus 
illegally obtained, the suffrage amendment. 

Each of said alleged ratifications is null and 
void. 

Haire v. Rice, 204 U. S. 294. 

At page 300, the Court said: 

“This means that Congress, in designating the 
legislature as the agency to deal with the lands, 
intended such a legislature as would be established 
by the constitution of the state. It was to a legis¬ 
lature whose powers were certain to be limited by 
the organic law, to a legislature as a parliamentary 
body, acting within its lawful powers, and by 
parliamentary methods, and not to the collection 
of individuals who for the time being might hap¬ 
pen to be members of that body, that the authority 
over these lands was given by the Enabling Act. 
It follows therefore that in executing the authority en¬ 
trusted to it by Congress, the legislature must act in 
subordination to the State Constitution.” 
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6. The Court below, as a Court of Equity, 
should have granted an injunction against any 
action based upon such illegal and fraudulent 
practices, until the whole case could be fully heard 
and considered by the ultimate tribunal, the Su¬ 
preme Court of the United States. Its dismissal 
of the bill was erroneous. 


Sixth. 

The amendment is also in conflict with the fund¬ 
amental guarantee of Section 4, Article IV. 

“The United States shall guarantee to each 
State in this Union a Republican form of Govern¬ 
ment/’ 

T. The provision here quoted from the Consti¬ 
tution of the United States constitutes a covenant 
and likewise a limitation of power invocable 
against the United States in favor of each sev¬ 
eral state. 

The limitation is one of two such, wherein the 
power to amend the constitution of the United 
States is cut off bv the terms of that instrument. 

In the one instance, a matter wholly within the 

7 w 

scope of Federal action as defined by the consti¬ 
tution, is placed beyond the power of change by 
an express prohibition. In the other, an intru¬ 
sion into the domain of state action as deliminated 
by the constitution, is forbidden even under guise 
or form of an amendment, bv the well understood 
disability to destroy or disregard its own guar¬ 
anty, which limits the power of every guarantor. 

A change in the representation of the states in 
the Senate of the United States, would be ger¬ 
mane to the scope of the Federal government and 
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might well be made through constitutional amend¬ 
ment, were it not for the express prohibition of 
such action, a limitation which is incapable of 
removal save through the consent or acquiescence 
of everv state concerned. 

An abolition of the Republican form of Govern¬ 
ment which is guaranteed to every state, cannot 
be permitted or accomplished by the United 
States or under its constitution, without the con¬ 
sent, at least of every state affected by such aboli¬ 
tion and presumably by all of the states. The 
guarantee of a Republican form of Government 
is a more forceful denunciation against any pos¬ 
sibility of change in the fundamental law, than 
is the prohibition that no state, without its con¬ 
sent, shall be deprived of its equal suffrage in the 
Senate. 

The latter is a prohibition against an act with¬ 
in the ordinary range of governmental activities. 
The former is a solemn undertaking on the part 
of fhe United States to guarantee to each state, 
a Republican form of Government. 

The law applicable to guarantors is well under¬ 
stood. The warrantor of anv title or immunitv 
undertakes to protect the one guaranteed there¬ 
in, as against all of the world, himself included. 
Not onlv so, but the guarantor is absolutelv 
estopped from asserting any right or performing 
any act in derogation of the right vouched to the 
person guaranteed, so that even an after acquired 
title, though valid, enures to the benefit of the 
one guaranteed in respect to its subject. 

We have, then, the right to a Republican form 
of Government, which was enjoyed by the States 
prior to the Constitution, guaranteed to them 
thereunder in perpetuity, by the United States. 
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Should the Court desire to pursue the inquiry 
on this point, a convenient compilation of Or¬ 
ders, Articles of Colonial Confederation, Plans 
of Organization, Conventions and other public 
documents dating from 1638 to 1786, may be found 
in the Appendix to the Principles of the Federal 
Law by Herman W. Chapin. That appendix also 
contains a parallel column tabulation of such doc¬ 
uments, correlated with provisions found both in 
them and in the Constitution of the United States. 

Proceedings upon the ratification of the Consti¬ 
tution and concurrent therewith as heretofore 
quoted in this brief, disclose an opinion to have 
existed at the time of the adoption of the Consti¬ 
tution, to the effect that a state might perhaps 
withdraw’ from the Union of States, hut even so 
the guaranty of a Republican form of Government 
w T as placed in the original document and always 
has there remained. When the Civil War and 
subsequent events settled the question respecting 
the Federal right to retain States against their 
will, the guarantee of a Republican form of Gov¬ 
ernment sprang into a new and an added signifi¬ 
cance as to the protection which every state 
should enjoy within the limits of its ow T n consti¬ 
tutionally defined sovereignty. 

No constitutional change or amendment within 
the United States Government or in or concern¬ 
ing its owti constitution can or should be per¬ 
mitted to override its express guarantee to every 
state of a republican form of Government. The 
United States is a corporation,—a sovereign po¬ 
litical corporation. Every state is a corporation, 
—a sovereign political corporation. Each is sov¬ 
ereign w’ithin limitations and w’ithin its own 
sphere, but no internal change or alteration of 
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its own constitution can change or alter the fixed 
contractual or guaranteed relationship between 
the two, without the free consent of both. 

The United States is the guarantor. As well 
might a business corporation attempt to disen¬ 
gage iself from its contracts, obligations or guar¬ 
antees, through an amendment of its certificate 
of incorporation or by-laws, as the United States 
of America to discharge itself from its guaran¬ 
tee of a Republican form of Government to every 
state, through an amendment of its own constitu¬ 
tion inconsistent with its obligation, definitely as¬ 
sumed and heretofore unquestioned. Such an at¬ 
tempt implies a confusion of thought. A State 
as part of the Union may ratify, concur in, or 
consent to a constitutional amendment to any ef¬ 
fect whatsoever, but another state, holding the 
guaranty of the Nation, cannot be forced against 
its own several will to relinquish that guaranty 
even though every other state should vote so to 
do. 

What is a Republican Form of Government? 

Mr. Justice Wilson, in Chisholm v. Georgia, 2 
Dallas 457, says: 

“My short definition of such a government is 
that the supreme power resides in the body of the 
people.’’ 

Every man today who reads can answer that 
question. The framers of the Constitution knew 
the answer definitely and well. Each came from 
a state having a government organized under a 
constitution adopted by duly qualified voters 
dwelling therein or their representatives and en¬ 
joying a legislative and executive authority con¬ 
stituted in like manner. The voters in everv state 
were such persons as held the franchise under its 
own constitution and laws and none others. None 
outside of the state ever had dreamed of interfer- 
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ing with that franchise subsequently to the War 
of the Revolution, or indeed to any great extent 
for appreciable periods theretofore, in many in¬ 
stances of colonial organization. 

Principles of Federal Law, Chapin, supra. 

A Republican form of Government, meant and 
means a representative government such as was 
the government of each of the original states and 
in everv one of those states the franchise of the 
free men was the cornerstone of the political 
structures. All the several state franchises were 
unlike, each to the other, saving in one thing, and 
that one thing was the absolute and complete con¬ 
trol by each state of its own franchise grants, 
limitations and requirements, in respect to the 
right to vote. That one requirement of the fran¬ 
chise and everything built up and to be maintained 
through, under, about and by reason thereof, was 
and is the Republican Form of Government which 
the United States of America guaranteed through 
its Constitution and the limitations thereof. 

The Constitution of the United States itself rec¬ 
ognizes and reflects the varying, but always lo¬ 
cally controlled franchise regulations of the sev¬ 
eral states, wherein it provides: 

“The House of Representatives shall be com¬ 
posed of members chosen every second year by 
the people of the several States, and the electors 
in each State shall have the qualifications requi¬ 
site for electors of the most numerous branch of 
the State legislature.” 

Anv control of the franchise from without is a 
destruction of that Republican Form of Govern¬ 
ment guaranteed to every state, and in the exer¬ 
cise of such control, the United States of America 
is no more a part of any state for the purposes 
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of, or in connection with, the administration or 
continuation of the guaranteed form of State Re¬ 
publican Government, than would be the Kingdom 
of Great Britain, the Dominion of Canada, or 
some adjoining state of the Union. 

For the purposes of its Republican form of 
Government, every state is sole, independent, self- 
contained and exclusive of everv other state and 
nation, including the United States of America, 
its guarantor. 

Suppose that by some external power minors 
should be enfranchised against the will of a State 
—or aliens resident—or aliens non-resident—or 
citizens of other States—would that State then 
enjoy the guaranteed Republican Form of Gov¬ 
ernment? Suppose such franchise enforced 
against a State by an outside power other than 
the United States,—would not the Nation be bound 
to heed the call of any one State for help? 

The District of Columbia in which this Court 
sits, by special constitutional provision and con¬ 
sequent legislation, is governed altogether by 
Congress. So were the conquered provinces un¬ 
der the Republic of Rome by the Senate thereof. 
It will not be contended that any form of govern¬ 
ment such as are the forms imposed upon the 
District of Columbia, and the territorial domains 
of the United States, might be imposed upon a 
State of the Union, without breach of faith and 
a breach of the express covenant of guaranty 
whereby a Republican Form of Government is 
assured to every state. 

Pro tanto , the Republican Form of Govern¬ 
ment would be destroyed in every non-consenting 
state, should the proposed amendment receive 
sanction in the courts against it, and the very 
heart and soul of the living principle of Republi- 
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can Government would die out from the Govern¬ 
mental organizations of the Union of the States. 
If the power to tax is the power to destroy, then 
also indeed is the power of the ballot the power of 
control. 

But some one mav sav that the Constitution 

* w 

did not guarantee such Republican form of gov¬ 
ernment as each State might organize for itself, 
and that therefore it would be legal for the United 
States, by an amendment to its Constitution, to 
change the form of government of any State, pro¬ 
vided that such changed form shall be Republican. 
Such construction would protect the State in noth¬ 
ing. The essence of the guarantee to preserve a 
Republican form of government in each state is 
that the people of each state shall govern them¬ 
selves in their own way with respect to all mat¬ 
ters not surrendered to the Federal government. 

We must bear in mind, upon consideration of 
the question presented, that an extension of the 
suffrage to one involves a corresponding limita¬ 
tion of the influence of the suffrage as enjoyed by 
another, so that the right to extend would neces¬ 
sarily imply the right to limit, and, indeed, there 
is no poiiit at which the National regulation of 
state suffrage might be halted, if that power be 
held to exist for any purpose whatsoever, saving 
under the stress of civil war and reconstruction. 

Moreover, there is no constitutional prohibi¬ 
tion against the enforcement of varying provi¬ 
sions as to suffrage within the various States. 
Such absence of restraint is not surprising when 
we remember that the existence of power in the 
federal government to change the constitution of 
a State was undreamed of at the foundation of 
the government. As we have seen, indeed, the 
Constitution of the United States contemplates 





varying qualifications for the suffrage among the 
several States. A future nation then might de¬ 
cree white suffrage for Massachusetts, black suf¬ 
frage for Alabama, red suffrage for Indiana, yel¬ 
low suffrage for California, mulatto suffrage for 
Virginia, male suffrage for Nevada, and female 
suffrage for Vermont, with varying degrees of 
age and property qualifications. Grotesque, in¬ 
deed, but constitutional according to our oppo¬ 
nents. 

Soberly it is not impossible to foresee strange 
restrictions upon suffrage in various states im¬ 
posed by the United States under stress of po¬ 
litical necessities. 

How then should the Nation disregard or be al¬ 
lowed to disregard and destroy its guaranty to 
any several state, and in its own proper person 
to perpetrate an infraction against the Republi¬ 
can Form of Government adopted and desired 
by that State, the defense whereof the State has 
entrusted to the United States upon the faith and 
credit of the guarantee of the United States, dis¬ 
abling itself from its own protection by so doing, 
and relying solely upon the limitation of National 

power as it should be declared by the Courts? 

• 

II. It is shown under the Third Point (Sections 
4 and 5) that it is not necessary, in order to deter¬ 
mine the invalidity of a particular law, to show 
that this law altogether subverts the rights guar¬ 
anteed. It is enough to condemn the proposal that 
it is an encroachment on a constitutional right. 

Boyd v. United States, 116 U. S. 616. 

Fairbank v. United States, 181 U. S. 283. 

Stamp Tax Refund Cases, 200 U. S. 488. 

U. S. v. Hooslef, 237 U. S. 9. 
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Seventh. 

Complainant sues on behalf of a voluntary As¬ 
sociation composed of members from many differ¬ 
ent States. They are all citizens and taxpayers 
and all hut one of them have the right of suffrage 
within their respective States. (Bill, Article II, 
p. 2.) These rights are of great importance and 
value. Under the American system every citizen 
has an equal right to he protected in person and 
property. But the right of suffrage is the right 
to share in the selection of those who are chosen 
to administer the government, according to the 
Constitution and laws of the country, and subject 
to the authority of the Courts. This right is 
valuable and entitled to the protection of the 
Courts. 

This was stated clearly by Daniel Webster in 
his argument in the Dartmouth College Case. 

The Works of Daniel Webster. Vol. 5, p. 

481. 

“It cannot he necessary to say much in refuta¬ 
tion of the idea, that there cannot he a legal inter¬ 
est, or ownership, in any thing which does not 
yield a pecuniary profit; as if the law regarded no 
rights hut the right of money, and of visible, tang¬ 
ible property. Of what nature are all rights of 
suffrage? No elector has a particular personal 
interest; hut each has a legal right to he exercised 
at his own discretion, and it cannot he taken away 
from him. The exercise of this right directly and 
very materially affects the public; much more so 
than the exercise of the privilege of a trustee of 
this college. Consequence of the utmost magni¬ 
tude may sometimes depend on the exercise of the 
right of suffrage by one or a few electors. Nobody 
was ever yet heard to contend, however, that on 

a 
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that account the public might take away the right, 
or impair it. This notion appears to be borrowed 
from no better source than the repudiated doctrine 
of the three judges in the Aylesburg case (Ashby 
r. White, 2 Lord Raymond, 938). That was an ac¬ 
tion against a returning officer for refusing the 
plaintiff’s vote, in the election of a member of 
Parliament. Three of the judges of the King’s 
Bench held, that the action could not be main¬ 
tained, because, among other objections, ‘it was 
not any matter of profit, either in presently or in 
futuro.’ It would not enrich the plaintiff in 
pro senti, nor would it in futuro go to his heirs, or 
answer to pay his debts. But Lord Holt and the 
House of Lords were of another opinion. The 
judgment of the three judges was reversed, and 
the doctrine they held, having been exploded for a 
century, seems now for the first time to be re¬ 
vived.” 

It is concisely stated in report: 4 Wheat. 572. 
The Court sustained this argument. 

Dartmouth College r. Woodward, 4 
Wheat, 518. 

At p. 629 Chief Justice Marshall said: 

“That the framers of the constitution did not intend 
to restrain the states in the regulation of their civil in¬ 
stitutions, adopted for internal government, and that 
the instrument they have given us is not to be so con¬ 
strued, may be admitted.” 

Mr. Justice Story said, p. 699: 

“The truth, however, is that all incorporeal 
hereditaments, whether they be immunities, digni¬ 
ties, offices or franchises, or other rights, are 
deemed valuable in law. The owners have a legal 
estate and property in them, and legal remedies 
to support and recover them in case of any injury, 
obstruction or disseisin of them. Whenever they 
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are the subject of a contract or grant they are just 
as much within the reach of the constitution as 
any other grant.” 

And again, at p. 701: 

“The right to be a freeman of a corporation is a 
valuable temporal right. It is a right of voting 
and acting in the corporate concerns, which the 
law recognizes and enforces, and for a violation 
of which it provides a remedy. It is founded on 
the same basis as the right of voting in Public elec¬ 
tions; it is as sacred a right; and whatever might 
have been the prevalence of former doubts, since 
the time of Lord Holt such a right has always been 
deemed a valuable franchise or privilege.” 

Ashby v. White, 2 Ld. Raym, 938, 1 Kvd 
on Corp. 16. 

The suit is well brought by him on their behalf. 

Equity Rule 38. 

Smith v. Swormstedt, 16 Howard, 288. 


Eighth. 

The determination of the validity of ratification 
of Constitutional amendments is a judicial func¬ 
tion. There is none more important in a constitu¬ 
tional government like ours. 

McConaughty v. Secretary of State, 106 
Minn. 392. 

At p. 401, the Court said: 

“An examination of the decisions shows that 
the Courts have almost uniformly exercised the 
authority to determine the validity of the pro- 
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posal, submission or ratification of Constitutional 
Amendments.” Citing cases from Arkansas, New 
Jersey, Ohio, Nebraska, Idaho, Indiana, Mississip¬ 
pi, Wisconsin, California, Montana, Pennsylvania, 
Maryland and North Dakota. 

In this case after concluding its examination of 
the authorities the Court said: 

“The recent case of Rice v. Palmer, 78 Ark., 
432, 440, presented the identical question which 
we have under consideration. In reference to the 
contention that the Constitution intended to dele¬ 
gate to the Speaker of the House of Representa¬ 
tives the power to determine whether an amend¬ 
ment had been adopted and that the question was 
political, and not judicial, the court observed: 
‘This argument has often been made in similar 
cases to the courts, and it is found in many dis¬ 
senting opinions, but, with possibly a few excep¬ 
tions, it is not found in the prevailing opinion.’ 
# * * 

“There can be little doubt that the consensus of 
judicial opinion is to the effect that it is the abso¬ 
lute duty of the judiciary to determine whether 
the Constitution has been amended in the manner 
required by the Constitution, unless a special tri¬ 
bunal has been created to determine the question; 
and even then manv of the courts hold that the 
tribunal cannot be permitted to illegally amend 
the organic law. There is some authority for the 
view that when the Constitution itself creates a 
special tribunal, and confides to it the exclusive 
power to canvass votes and declare the results, 
and makes the amendment a part of the Constitu¬ 
tion as a result of such declaration by proclama¬ 
tion or otherwise, the action of such tribunal is 

final and conclusive. It mav be conceded that this 

%/ 

is true when it clearly appears that such was the 
intention of the people when they adopted the 
Constitution. The right to provide a special tri¬ 
bunal is not open to question; but it is very cer¬ 
tain that the people of Minnesota have not done 
so.” 
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To the same effect are: 

Knight r. Shelton , 134 Fed, 423, 438, 440. 
Hott v. Secretary of State , 63 N. J. L. 289. 


The contention that any officer of the Govern¬ 
ment has power to determine, without review, 
whether or not a particular section has become a 
part of the Constitution of the United States, 
would make that officer an autocratic law giver 
and judge. 

The Bill shows (Article XXIII, p. 15) that the* 
Secretary of State makes no such claim and de¬ 
clares that he has no such power. 


Ninth. 

The objection may be made that, pending the 
suit, the proclamation lias already issued. This, 
however, does not apply to the action of the At¬ 
torney General which we seek to enjoin; in fact, 
his official action would not begin until after the 
proclamation. 

But it does not apply to relief against the Secre¬ 
tary of State, though that would necessarily be 
varied from the relief first asked. 

In the exercise of civil rights in the performance 
of civil duties, it is essential that citizens of the 
United States should know what the Constitu¬ 
tion is. The Secretary of State has no power to 
determine this. His power is ministerial only, 
as he declares and the bill alleges. Obviously this 
must be so, for he is not a judicial officer and has 
no power to examine the evidence as to the validity 
of particular ratifications; and yet his action is 
prima facie valid and its effect is continuous. In 
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such cases the court will inquire whether or not 
it is valid, and if invalid, will so decree. 

Southern Pacific Terminal Co. v. Inter¬ 
state Commerce Commission, 219 U. S. 
498 

It was held that although the order under re¬ 
view had by its terms expired, yet the principle 
established bv it was continuous until it was re- 
voked or adjudged invalid; and that therefore the 
Court would hold the case and pass upon the 
original validity of the order. 

The court cited with approval, 

U. S. v. Trans-Missouri Freight Assn. 
166 U. S. 290, 308. 

and 

Boise City Co. v. Clark, et al, County 
Commrs. 131 Fed. 415 

In this case the Circuit Court of Appeals held 
that though an irrigation order by a municipal 
body had expired, yet the court could proceed to 
pass on its validity, “partly because the rate, once 
fixed, continues in force until changed as provided 
by law, and partly because of the necessity or pro¬ 
priety of deciding some question of law presented 
which might serve to guide the municipal body 
when again called to act in the matter.” 

This rule is analogous to the decisions under 
the old equity maxim. Pendente life nihil inno- 
vetur. 

Tilton v. Cofield, 93 U. S. 163. At p. 168 the 

Court sav: 

%/ 

“The law is that he who intermeddles 
with property in litigation does it at his 
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peril and is as conclusively bound by the 
results of the litigation, whatever they may 
be, as if he had been a party to it from the 
outset. * * * They (the purchasers) took the 
chances and must abide by the result.’’ 

S. P. Heatley v. Fluster, 2 Johns. Ch. 157 

Powell v. Campbell , 20 Nevada 232. 

In this case plaintiff in divorce action asked to 
have certain specific property set apart for her 
use. Held that purchaser pendente life was bound 
by decree. 

S. P. Bp. Winchester v. Paine, 11 Ves. 190 
2 Story Eq. sec. 908 n. 3 
1 Story Eq. secs. 536, 537 


Tenth 

The decree should be reversed with directions to 
grant a permanent injunction as prayed for 
against the Attorney General and a mandatory 
injunction directing the Secretary of State to is¬ 
sue a proclamation that the Amendment in ques¬ 
tion is not a part of the Constitution. 

Alfred D. Smith, 
Attorney for Appellant. 

Waldo G. Morse, 
Everett P. Wheeler, 

Of Counsel for Appellant. 
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OF THE DISTRICT OF COLUSA. 


Charles S. Fairchild, 

Appellant, 

vs. 

Baixrriikik Colby, et al 

Defendants. 
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No. 


BRIEF FOR APPELLANT IN ANSWER TO 
MOTION TO DISMISS THE APPEAL. 

First: 

The motion is based upon the fact that while the 
suit was pending in the Court of Appeals of the 
District of Columbia, the defendant Colbv issued 
a proclamation declaring the Suffrage Amendment 
mentioned in the Bill to have been ratified and 
become a part of the Constitution of the United 
States. This motion apparently assumes that the 
object of the suit is limited to the election to be 
held in November, 1920. This is a mistake. If 
the proclamation referred to is valid and the 
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Amendment in question has become a part of the 
Consfittitiflil of the United States, it will apply 
r .to the National election to be held in No- 
elections to be held in the United 
States forV11 time to come. No doubt it is desir¬ 
able that a decision may be had before the No- 
vember election, but it is far more important that 
the people of this country should know what has 
and what has not become a part of the Constitu¬ 
tion under which they live and that election ofn- 
cials for all time to come should know how to 
regulate registration of voters and the reception 
of ballots. 


Second: 

The defendant, Colby, had full notice of the 
pendency of the suit. 

The bill was filed July 7th, 1920. The defend¬ 
ants appeared and answered the rule to show cause 
July 13th, 1920. The decree dismissing the bill 
was entered July 14th, 1920, and on the same day 
an appeal was noted to the Court of Appeals. The 
rule on this subject is stated by Mr. Justice 
Holmes in Wingert vs. First National Bank, 223 
U. S. 670-672. 

“No doubt after the filing of a bill for an 
injunction, defendants proceed at their peril, 
even though no injunction is issued and if they 
go on to inflict an actionable wrong upon the 
plaintiff, will not be allowed to defeat the 
jurisdiction of the Court by their own act.” 

To the same effect are, 

Garden City Sand Co. v. Fire Brick Co. 
260 Ill. 231. 

Lewis v. North Kingstown, 16 Rhode Is¬ 
land, 15. 
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Milkman v. Ordway , 106 Mass. 232, 253, declares 
the general rule above stated. The Court said: 

“The peculiar province of a Court of Chan¬ 
cery is to adapt its remedies to the circum¬ 
stances of each case as developed by the 
trial.” 


Third: 

In the case at bar the relief against the Secre¬ 
tary of State that should be granted, is a manda¬ 
tory injunction requiring him to issue a procla¬ 
mation rescinding his former proclamation on the 
subject and declaring that the so-called Nineteenth 
Amendment, alleged in the bill, is not and has not 
become a part of the Constitution of the United 
States. 


14 Killing Case Law, 315, Section 14, 

“The power of a Court of Equity to grant 
a mandatory injunction is generally recog¬ 
nized.’’ 

In re Lennon , 166 U. S. 548, the original bill was 
filed to compel defendant Companies, to continue 
exchange of business with plaintiff—also a Rail¬ 
road Company—notwithstanding a strike. 

Held that Court had jurisdiction, p. 538, 

“But it was clearly not beyond the power 
of a Court of Equity which is not always lim¬ 
ited to the restraint of a contemplated or 
threatened action, but may even require af¬ 
firmative action where the circumstances of 
the case demand it.” 

In short, it is the duty of the Court to restore 
the plaintiff to all the rights which he has lost by 
reason of the erroneous judgment. 
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“Where a judgment or decree of an infe¬ 
rior court is reversed by a final judgment in 
a Court of Review, a party is in general en¬ 
titled to restitution of all things lost by reason 
of the judgment in the lower Court and ac¬ 
cordingly the Courts will, where justice re¬ 
quires it, promptly and as far as practicable, 
place him as nearly as may be in the same 
condition he stood in previously.” 

18 Encyc. PI. & Pr. 872, Sec. 2. 

S. P. Ex Parte Morris, 9 Wallace, 605; 

Morris v. Cotton, 8 Wallace, 907; 

Commonwealth v. driest, 196 Penn. 396, 
409. 

There was no doubt a time when the power of 

the Court to issue a mandatory injunction was 

questioned, but as was said by Sir George Jessel, 

in Smith r. Smith, 20 Eq. 500, the power to compel 

a defendant to do affirmativelv an act to which the 

* 

plaintiff has a right, is now well established and 
should he exercised with no more hesitation than 
the power to restrain him from doing something 
to the injury of the plaintiff. This is the law, 
even though the acts were done after the filing of 
the bill. 


Tucker v. Howard, 128 Mass. 361; 

Beadel v. Perry, 3 Eq. 465; 

2 Story Eq., 14th Ed. Sec. 1181, Note 2. 

The court is also referred to the Ninth Point in 
the principal brief. 


Fourth: 

The alternative relief asked by the motion made 
bv defendants should not in any case be granted. 

v * O 


o 


It is of «;roat public importance that the questions 
involved in this suit should be judicially consid¬ 
ered and decided as soon as practicable. An af¬ 
firmance without prejudice might and probably 
would delay a final decision. 

Appellant is ready to argue the appeal on the 
merits at once, if the Court will hear us. But in 
any case we ask that the Court dispose of the 
case finally so far as this Court is concerned, and 
render a final decree, from which either party may 
appeal to the Supreme Court, which is the tribunal 
that must finally decide the controversy. 

Fifth: 

The Motion should be denied. 

Alfred D. Smith, 
Attorney for Appellant. 

Waldo Morse, 

Everett P. Wheeler, 

of Counsel. 
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